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THE INCOME-TAX AMENDMENT 


HE question of the income-tax amendment of the federal 
Constitution is now before the country. The general 
movement in favor of its ratification by the state legis- 

latures has suffered a serious set-back through the opinion ex- 
pressed by the governor of the state of New York. In his 
judgment, the power to levy an income tax ought assuredly to 
be given to the national government, but the amendment pro- 
posed by Congress labors under the fatal defect that it would 
empower the federal legislature, by taxing state and municipal 
bonds, to strike at the very vitals of state credit and state in- 
dependence. 

Governor Hughes is so excellent a lawyer and so great a 
statesman that his opinion is not lightly to be controverted. 
But in my judgment it is erroneous in three respects: 


(1) His interpretation of the legal force of the amendment 
is incorrect. 

(2) Even were his legal interpretation correct, he fails to 
take account of economic facts which would prevent the con- 
sequences which he fears. 

(3) Even were his view correct, that the constitutional 
amendment would operate to change the law in the direction 
indicated, there are valid reasons why the law should be so 
changed and the amendment prevail. 

Let us take up each of these points in order. 


I 


A long series of decisions has established the doctrine that 
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there are limitations implied as well as express upon. the power 
of taxation, both of the federal and of the state governments, 
In the case of McCulloch v. Maryland,’ decided in 1819, it was 
held that a state tax on the Bank of the United States was un- 
constitutional. Chief Justice Marshall, in this case, stated: 


That the power to tax involves the power to destroy ; that the power to 
destroy may defeat and render useless the power to create ; that there 
is a plain repugnance in conferring on one government a power to con- 
trol the constitutional measures of another, which other, with respect 
to those very measures, is declared to be supreme over that which 
exerts the control, are propositions not to be denied. . . . The states 
have no power, by taxation or otherwise, to retard, impede, burthen, 
or in any manner control, the operations of the constitutional laws 
enacted by Congress to carry into execution the powers vested in the 


general government. 


A few years later, in 1824, the same proposition was advanced 
in the case of Osborn v. United States Bank.* The next step 
was taken in 1829, when, in the case of Weston v. Charleston,3 
a local tax on federal bonds was declared unconstitutional. 


The court said: 


The tax on government stock is a tax on the contract, a tax on the 
power to borrow money, on the credit of the United States, and conse- 
quently repugnant to the Constitution. . . . The right to tax the con- 
tract to any extent, when made, must operate upon the power to borrow 
before it is exercised and have a sensible influence on the contract. 
The extent of this influence depends upon the will of a distinct govern- 
ment. To any extent, however inconsiderable, it is a burthen on the 


operations of government. 


Again, in 1842, in the case of Dobbins v. Commissioners of 
Erie County,‘ it was held that a local tax was invalid so far as 
the salaries of federal officers were concerned. And finally, in 
1862, in the case of Bank of Commerce v. City of New York,5 
it was decided that a state tax on the capital stock of a bank, 


14 Wheaton, 316. 24 Wheaton, 738. $2 Peters, 449. 


416 Peters, 435. 52 Black, 620. 
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when such capital stock consisted, in whole or in part, of United 
States bonds, was unconstitutional. 

Beginning at a later period, another series of decisions de- 
clared that the federal government was likewise restrained from 
taxing state operations and agencies. In the case of Collector 
v. Day,” decided in 1870, the federal civil-war income tax was 
held to be unconstitutional so far as it applied to the salaries of 
state judicial officers. The court said: 


It is admitted that there is no express provision in the Constitution 
that prohibits the general government from taxing the means and in- 
strumentalities of the states, nor is there any prohibiting the states 
from taxing the means and instrumentalities of that government. In 
both cases the exemption rests upon necessary implication, and is up- 
held by the great law of self-preservation ; as any government, whose 
means employed in conducting its operations, if subject to the control 
of another and distinct government, can only exist at the mercy of that 
government. Of what avail are these means if another power may tax 
them at discretion? 


In United States v. Baltimore and Ohio Railroad Company, * 
decided in 1872, it was held that the United States government 
cannot tax “the agencies and instruments” of the states. In 
Mercantile Bank v. New York,3 decided in 1886, which held 
that a state tax on the shareholders of national banks was valid 
for special reasons, not necessary here to discuss, it was stated, 
although indeed oditer, that bonds issued by a state, “ or under 
its authority by its public municipal bodies, are means for 
carrying on the work of government, and are not taxable even 
by the United States.” And finally, in Pollock v. Farmers’ 
Loan and Trust Company,‘ decided in 1894, the foregoing dic- 
tum was cited with approval, and it was distinctly held that a 
tax upon incomes from municipal bonds was unconstitutional. 
The court said: 


It was long ago determined that the property and revenues of municipal 
corporations are not subjects of federal taxation. The same want of 


111 Wallace, 113 217 Wallace, 322. 
S121 U. S. 138. 4157 U. S. 420. 
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power to tax the property or revenue of the states or their instrumen- 
talities exists in relation to a tax on the income from their securities," 


It is accordingly an established rule of constitutional inter- 
pretation that state and municipal bonds are not subject to fed- 
eral taxation. 

The question which now confronts us is: Will the adoption 
of the proposed amendment change this situation? The amend- 
ment states that Congress “ shall have power to lay and collect 
taxes on income, from whatever source derived, without appor- 
tionment among the several states, and without regard to any 
census or enumeration.” What does this mean? It is obvious 
that the government now has power to levy an income tax; but 
in attempting to levy such a tax it is met by those provisions 
of the constitution which declare, first, ‘that no capitation or 
other direct tax shall be laid unless in proportion to the census 
or enumeration hereinbefore directed to be taken,” and 
secondly, that ‘‘ representatives and direct taxes shall be appor- 
tioned among the several states according to their respective 
numbers.” If these provisions apply to the taxation of income, 
they mean that if state A, with the same population as state B, 
has five times the wealth, the income tax payable by a citizen 
of state B will be five times as large as that payable by 
an equally wealthy citizen of state A. So monstrous an in- 
equality would of course prevent Congress from imposing an 
income tax as a direct tax. To make a federal income tax 
practicable, it is necessary either to declare it to be an indirect 
tax—the sole restriction as to which is that it shall be uniform 
—or expressly to permit the levying of an income tax without 
apportionment. 

For many years the income tax was supposed to be an in- 
direct tax in the sense in which the term is used in the Consti- 
tution. Toward the close of the War of 1812 the Committee 
of Ways and Means brought in a scheme for an income tax, 
and, had peace not been suddenly declared, the scheme would 
have been adopted. Many signers of the constitution were 
still living, and no one raised the objection that the income tax 


1157 U.S. pp. 584, 585. 
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was direct in the constitutional sense. During the Civil War 
an income tax was levied, and in the first cases adjudicated it 
was upheld. Taking each of these cases as decisive only of the 
precise question before the court, it was settled in Pacific In- 
surance Company v. Soule * that a tax on the premiums received 
by an insurance company is not a direct tax, and in Springer 
v. United States? that a tax on the income which an individual 
derives in part from professional earnings and in part from the 
interest on bonds is not a direct tax. In the Pollock case,3 on 
the other hand, it was decided that a tax on the income from 
real estate is a direct tax, valid only when apportioned, while a 
tax on municipal bonds was declared to be, like a tax on the 
salaries of state officers, entirely invalid for lack of power to im- 
pose it. 

The Supreme Court of the United States has thus held that cer- 
tain kinds of income taxes are indirect, that certain other kinds 
of income taxes are direct, and that still other kinds of income 
taxes are invalid, irrespective of whether they are direct or in- 
direct. So far as the first two classes are concerned, therefore, 
the court has stated the law to be that a tax on incomes from 
certain sources, being direct, can be levied only through ap- 
portionment, and that a tax on incomes from other sources, 
being indirect, can be levied without apportionment. The ob- 
ject of the pending constitutional amendment is simply to re- 
move this discrimination and to make it possible to tax incomes 
without apportionment, whether the sources of the incomes are 
regarded as falling within the one category or the other. That 
is, the amendment declares that an income tax can henceforth 
be levied without apportionment, no matter what the source 
may be, z. ¢., no matter whether the source is one that at pres- 
ent necessitates apportionment or one that at present does not 
necessitate apportionment. When the amendment states that 
the government shall have power to levy a tax “on incomes, 
from whatever source derived, without apportionment,” chief 
emphasis is to be put upon the words “ without apportionment.” 


17 Wallace, 433 (1868). * 102 U. S. 586 (1880). 
*157 U. S. 429 (1894). 
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The words “from whatever source derived” are indeed no 
mere surplusage.* On the contrary, their real import is to re- 
move the existing discrimination between the various sources of 
income, so far as apportionment is concerned, and to put those 
sources which, under the existing interpretation, can be taxed 
only through apportionment in the same category as those 
sources which can now be taxed without apportionment. To 
say ‘from whatever source derived ” is simply another way of 
saying “‘ irrespective of the source,” or a shorter way of saying 
“from all sources alike, whether the source be one that pre- 
viously made apportionment necessary or not.” So that the 
amendment is equivalent to the statement that ‘‘ Congress shall 
have power to lay and collect a tax on incomes, whether pre- 
viously laid by apportionment or not, without apportionment.” 
It is accordingly a mistake to assume that the words “ from 
whatever source derived” give the government the power to tax 
the income from state or municipal bonds, for such a tax falls 
within the third category of income taxes mentioned above as 
being entirely beyond the taxing power of the federal govern- 
ment. 

This has been clearly recognized by the Supreme Court. 
In the Pollock case? it was expressly held that the objection 
to the taxation of municipal bonds was lack of power on the 
part of the general government to interfere with the operations 
of state government.3 When the Pollock case was reheard,* the 
court said, in reference to the grounds of the decision in the 
original hearing: “As to the income from municipal bonds, 
that could not be taxed because of want of power to tax the 
source, and no reference was made to the nature of the tax as 
being direct or indirect.”5 Both on the original hearing and 
on the rehearing, dissenting opinions were read, but on the 
point which we are now considering there was no dissent. Jus- 
tice White said: 


It is here that I venture to differ from the position taken by Senator Root in his 
letter to Senator Davenport of New York on the income tax. The present article, it 
may be well to state, was written before the appearance of Senator Root’s letter. 

7157 U.S. 429. 5 bid, pp. 584, 585. 

*158 U. S. 601. 5 Ibid. p. 618. 
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The decisions of this court, holding that the federal government is 
without power to tax the agencies of the state government, embrace 
such bonds [#. ¢., those of municipal corporations].... Where 
there is no power to tax for any purpose whatever, no direct or indi- 
rect tax can be imposed .... The levy, whether direct or indirect, 
is beyond the taxing power.’ 


Justice Harlan, who concurred with the views expressed by 
Justice White, added: “It is immaterial to inquire whether the 
tax [on the income of municipal bonds] is, in its nature or by 
its operation, a direct or an indirect tax; for the instrumentali- 
ties of the states. . . are not subjects of national taxation in any 
form or for any purpose.” And Justice Brown stated that a tax 
upon the income of municipal bonds was, in his opinion, a “ tax 
upon something which Congress has no right to tax at all, and 
hence is invalid. Here is a question, not of the method of 
taxation, but of the power to subject the property to taxation 
in any form.” 3 

It is clear, therefore, that a change in the method of assess- 
ing an income tax, from that of apportionment to that of direct 
levy, cannot make any difference as to the power of the gov- 
ernment to tax the income of state or municipal bonds. If the 
federal government is precluded by the very nature of the con- 
stitutional pact, as we are told in Collector v. Day, from impos- 
ing any tax on state agencies, power to do this will not be 
conferred upon it by an amendment which simply changes the 
method of levying a particular kind of tax. What is now non- 
taxable will remain non-taxable. A change in the method of 
taxation does not constitute a change in the subject of taxation. 

Any other interpretation of the amendment, moreover, would 
result, in the event of its adoption, in a situation which may well 
be characterized as absurd. The existing inability of the federal 
government to tax the property of a state or the instrumentalities 
of its government will of course continue, for the amendment 
clearly does not empower Congress to tax property as such. If 
it were to be held that the amendment gave the federal govern- 


1157 U. S. 652. 3 Ibid. p. 654. 
3158 U. S. 693. *11 Wallace, 113. 
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ment power to tax the income of state bonds, we should then 
have the awkward result that the federal government could not 
tax the bonds themselves but could tax the income from the 
bonds. Or, to take a still more absurd case, if a state or mu- 
nicipality possessed some revenue-yielding property, like a piece 
of real estate, it would be competent for the federal government 
to tax that real estate if it assessed the tax ¢o nomine on the 
income, while it would be incompetent for the federal govern- 
ment to tax the real estate if the tax were levied on the property 
as such. In view of the fact that the market value of any piece 
of property is due only to its present and prospective income, 
it will readily be perceived in what a maze of contradictions we 
should be involved by the acceptance of so strained an interpre- 
tation of the amendment. When two interpretations of a clause 
are possible, of which the one is not only, as the Supreme Court 
has asserted, in direct opposition to the spirit of the Constitu- 
tion but is also calculated to bring about the most awkward 
practical situation, while the other is in complete harmony with 
the trend of judicial decisions and at the same time is likely to 
obviate all fear of fiscal contradictions or complications, is it not 
reasonable to assume that the court will prefer the second and 
more natural interpretation? Such an interpretation is the one 
which puts the emphasis on the words “ without apportion- 
ment” and regards the amendment as legalizing a change sim- 
ply in the method of levying the tax—a change from appor- 
tionment to direct assessment. 

We are therefore justified in concluding that the essential 
character of the implied restrictions in the constitution will not 
be altered one whit by the amendment. State and municipal 
bonds will henceforth, as before, be exempt from federal taxa- 
tion, whether the tax be imposed on the property, or whether 
it be imposed on the income from the property. 


II 


If now for the sake of argument, it be assumed that the 
contrary view is legally correct, and that the effect of the pro- 
posed constitutional amendment would be to legalize the taxa- 
tion of state and municipal bonds, it may still be shown that 
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the consequences mentioned in the message of Governor 
Hughes would not follow. We are told that the amendment 
might “‘ place the borrowing capacity of the state and of its 
governmental agencies at the mercy of the federal taxing 
power,” and that it might “place such limitations upon the 
borrowing power of the state as to make the performance of the 
functions of local government a matter of federal grace.” 

This opinion, as I hope to show, is erroneous, and the error 
is traceable to the lack of an adequate economic analysis on 
the part of the governor—an analysis indeed, which is equally 
absent from the legal decisions which have misled him. In 
other words, even if the governor’s law be sound, his economic 
reasoning is unsound, and his final position is still untenable. 
Let us leave for a time, the whole domain of legal contention 
and discuss the question of the economic effect of the amend- 
ment. 

The objection to a tax on governmental securities rests on the 
presumption that their market value will be affected by the tax. 
As the Supreme Court said in 1829, in Weston v. Charleston’: 


The tax on government stock is a tax on the contract, a tax on the 
power to borrow money, on the credit of the government. . . . The 
right to tax the contract to any extent, when made, must operate upon 
the power to borrow before it is exercised, and have a sensible influ- 
ence on the contract. 


Of course this sensible influence on the contract can register 
itself only in the lower market price of the securities. This is 
the result of the familiar economic principle known as the capi- 
talization or amortization of taxation. 

The theory of the capitalization of taxation is, in effect, 
that when a recurring tax of virtually the same amount is im- 
posed upon the capital or selling value of some durable or per- 
manent property, the selling value of that property will be 
reduced by a sum equal to the capitalization of the tax.’ If, 


12 Peters, 449. 
* The whole subject of the capitalization of taxation is fully treated in Seligman, 
The Shifting and Incidence of Taxation (3d ed., 1910). 
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for instance, the normal rate of interest on securities is five per 
cent, and a five-percent bond has been selling at par, and if a 
new tax of one per cent per annum be imposed upon that par- 
ticular class of securities, the price of the bond will fall from 
100 to about 80." The new purchaser of the bond will net only 
four dollars on the hundred, since he has to pay one dollar in 
taxes. If, however, he can look forward to a net return of only 
four dollars, and if the general rate of interest still remains at 
five per cent, he will naturally pay only eighty dollars for that 
bond. There is no reason why he should pay more, since he 
can continue to invest his money in enterprises which are not 
taxed and which will still net him five per cent. In other 
words, the annually recurring tax of one per cent will be capi- 
talized into a sum which is automatically deducted from the 
market value of the securities, thus bringing about an amortiza- 
tion of these securities. At any given time the discrepancy be- 
tween the taxed and the untaxed securities will be precisely 
such as to make the net income from each equal the normal 
rate of interest, and the difference in the market value of the 
two classes of securities will always be exactly equal to the cap- 
italization of the tax. 

The influence of tax exemption is the very reverse of that ex- 
ercized by taxation. If all securities have hitherto been subject 
to taxation, and if one particular class of securities be suddenly 


1 As a matter of fact, whether the price of the security upon which the new tax is 
imposed will fall exactly to 80 depends very largely upon the amount of these securi- 
ties, compared with the total amount of capital in the country. If the amount of 
these newly taxable securities is comparatively large, the price will not fall quite to 80, 
but perhaps only to 81; for the imposition of a tax on so large a part of the outstand- 
ing capital of the country will probably have an influence, even though slight, on the 
general rate of interest and may reduce that general rate from five per cent to per- 
haps four and seven-eighths or four and fifteen-sixteenths, If a large amount of 
capital is transferred from these newly taxed bonds to other securities, the increasing 
demand for these other securities, previously selling at par, will enhance their price 
to a little above par. As, however, the net return on these other securities remains 
at five dollars, this is equivalent to saying that the rate of interest on the investment 
will now be a little below five per cent. If the general rate of interest falls to a little 
below five per cent, the market value of the taxed securities will now be a little over 80. 
If, as is usually the case, the taxed security forms only an insignificant part of the 
whole amount of capital, the influence on the general rate of interest will be in- 
appreciable, and the price of the security will fall to 80. 
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exempted, the value of these tax-exempt securities will rise by 
an amount equivalent to the capitalization of tax. If five-per- 
cent bonds which, like all other forms of capital that are subject 
to a tax of one per cent, sell at par, it means that the normal 
rate of interest is four per cent, since investors net four dollars 
on every hundred dollars. If this particular class of bonds be 
now exempted from taxation, the price of the bonds will appre- 
ciate to 125, since five dollars bear the same relation to $125 as 
four dollars do to $100. Thus, whatever way we look at it, 
taxation will diminish the market value of bonds just as exemp- 
tion will increase their market value. 

Where an annual tax is actually enforced, and where other 
conditions remain the same, the difference between taxable and 
non-taxable securities is indeed precisely in accord with the 
capitalization theory.’ In the United States, however, the in- 
fluence of taxation is sensibly modified by prevailing conditions, 
and the discrepancy between taxable and non-taxable bonds is 
far less than might be expected. The rate of the local property 
tax varies in the United States from one and one half per cent 
to over two percent. Let us take two per cent as the normal 
figure. Let us also assume that the current rate of interest is 
four per cent, so that four-percent bonds will sell at about par. 
If there were no property tax, and if these bonds were now 
subjected to the two-percent tax, they would manifestly fall to 
50, since one-half of their yield would be eaten up by the tax. 
If, on the other hand, we take the actual law under which all 
property is taxable at the rate of two per cent, then if the four- 
percent bonds were exempted from taxation their price on the 
market ought to rise from par to 200; for instead of the 
holder netting two dollars on each one hundred dollars (four 
dollars interest minus two dollars tax), he would now net four 


1 An excellent illustration is found in the mortgage bonds of the Northern Railway 
in France, part of which are issued on its French line and part on the Belgian stretch, 
although the security is the same in both. In the case of the bonds on the French 
stretch, however, a special tax is imposed and levied up to the hilt by the French 
government. In the case of the securities on the Belgian stretch there is no such tax. 
The difference in the market price of the bonds, on the Paris stock exchange, is 
exactly equivalent to a capitalization of the French tax. C/. Edgar Milhaud, L’Im- 
position de la rente (1908), pp. 29, 30. 
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dollars, or double the amount. A doubling of the income, 
however, would involve a doubling of the market value. 

As a matter of fact, the disparity between taxable and tax- 
exempt securities in our American states falls far short of reach- 
ing this point. This is true not only of exemption from a 
special tax but, and in still larger measure, of exemption from 
a general tax. A good example of the influence of a special 
exemption is afforded by the New York state canal bonds.’ 
When these bonds were authorized, to provide for the enlarge- 
ment of the Erie canal, the constitutional amendment limited 
the rate of interest to three per cent. By the time that it had 
become necessary to issue the bonds, the market had fallen to 
such a point that they were not salable, and in order to change 
the rate another constitutional amendment became necessary. 
To arrange for the state finances in the interval, a law was 
passed granting to the three-percent bonds a special exemp- 
tion of one per cent, to be applied against the franchise tax 
of similar amount, payable by savings banks, trust companies 
and insurance companies. The three-percents, as a result, sold 
around a 2.90-percent basis, and the four-percents around a 
3.45-percent basis. Even here, therefore, the difference in the 
price of the bonds was only about one-half of the capitalization 
of the tax. 

The case of general exemption is illustrated in Massachusetts. 
In that state all municipal bonds issued after May 1, 1908, are 
exempt from taxation. The old taxable three-and-one-half- 
percent Boston bonds sold in 1910 in Massachusetts on about a 
3.80-percent basis, the new tax-exempt bonds sold on about a 
3.40-percent basis, z. ¢. at 101.83 as compared with 94.76. The 
tax rate was about 1.65, almost one-half of the income of the 
bonds. Inother words, a tax exemption of almost fifty per cent 
of income made a difference of only seven per cent in selling 
value. Even this difference, moreover, is largely due to the fact 
that the chief purchasers of Boston bonds are the Massachu- 
setts savings banks, which are subject to a fixed tax of one- 


1 For many of the facts in this section I am indebted to the courtesy of Mr. McKee, 
of Messrs. N. W. Harris and Company, of New York City, one of the largest Amer- 
ican houses dealing in state municipal securities. 
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half of one per cent—a tax that is collected with comparative 
efficiency. 

Where the bonds command a wider market, the influence of 
tax exemption is naturally far less marked, because the ex- 
emption applies only within the state. In Pennsylvania, for 
instance, bonds are subject to a tax of four mills on the dollar, 
and some corporations and municipalities pay the tax without 
deducting it from the interest. In the case of the smaller 
municipalities, whose bonds are sold only locally or within the 
state, this tax produces a difference in price between taxable 
and tax-exempt bonds, but a difference that is far less than a 
capitalization of the tax. In the larger cities, however, like 
Philadelphia, Pittsburg and Scranton, where the bonds are a 
legal investment for New York savings banks and thus reach a 
wider market, the difference in value is exceedingly slight. A 
bond which sells on a 3.90-percent basis, tax-exempt, would in 
such cases, if taxable, sell only on about a four-percent basis. 
In the case of general corporate securities which have a still 
wider market, the difference due to tax exemption is almost 
inappreciable. A taxable security selling at 100 will frequently 
compare with a tax-exempt security at 102 or 103—a differ- 
ence which, when spread over the years prior to the maturity 
of the bond, represents only the merest fraction of the four- 
mills tax. 

In most of the states, however, the tax rate is not four mills, 
as in Pennsylvania, but, as stated above, from one and one-half 
to two per cent. Even where a serious attempt is made to en- 
force the personal property tax, as in Ohio, with its tax-inquisi- 
tor law, the only result is that tax-exempt bonds—Cincinnati 
bonds, for instance—sell on a 3.80-percent basis in the local 
market, while in the general outside market they would sell at 
a lower price—namely on a 3.90 or 3.95-percent basis. The 
actual tax, or the risk of taxation of two per cent, hence means a 
difference of only a few points in the value of the securities. 

Even within the area of tax exemption, the larger the amount 
of the tax-exempt securities, the smaller will be the difference 
in value between them and the taxable securities. In New 
York, for instance, so long as tax-exempt bonds were rare, 
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they commanded somewhat of a premium: the New York City 
two-and-one-half-percent bonds at one time sold above par, 
because they were much sought after by trustees of trust 
estates who were desirous of escaping the burdensome local 
tax. Since 1908, however, all municipal bonds are exempt 
from general taxation throughout the state; and the result 
has been a progressive disappearance of the difference in 
price between taxable and tax-exempt bonds. Of course two 
other factors have been codperating; the one, that the market 
in New York city bonds now transcends the capacity of New 
York city investors; the other, that the assessment of taxable 
securities in the hands of individuals, under the local general 
property tax, is becoming even more infrequent than it was 
formerly. Undoubtedly, however, the chief factor in the pro- 
gressive elimination of the premium on tax-exempt bonds is 
the increase in their quantity. It is instructive to note how, 
through the inevitable operation of economic law, the very mul- 
tiplication of tax-exempt state and municipal bonds is grad- 
ually defeating the object of the exemption. The greater the 
area of tax exemption, the less does its influence become. 

It appears, accordingly, that, under present American condi- 
tions, exemption from a tax which in some cases amounts, 
nominally, to twenty-five or even fifty per cent of the income 
of the bonds actually makes no difference in their market value, 
or a difference so slight as to be negligible. This at least is 
the result of the exemption of state and municipal bonds from 
the general property tax, as levied in the American states. 
Let us now consider the bearing of this fact upon the results 
to be anticipated from the imposition of a federal income tax. 

The income tax contemplated by the constitutional amend- 
ment is very different from the general property tax. A gen- 
eral property tax of two per cent is, we have seen, equivalent 
to a fifty per cent income tax, if the prevailing rate of interest 
is four per cent. The federal income tax of 1894 provided for 
a tax, not of fifty per cent, but of two per cent. If a tax of 
fifty per cent makes, as we have seen, virtually no difference, 
what significance can we ascribe to a tax of two per cent? 
Even if we assume that a federal income tax will be more ef- 
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fectively enforced than a state general property tax, the margin 
is still so enormous as to rob the income tax of much of its 
supposed danger. The practical effect of subjecting the income 
of state or municipal bonds to federal taxation would be so 
slight as to render the tax virtually innocuous. 


We come now, however, to the central point of the argument. 
In the entire preceding discussion we have assumed the ex- 
istence of an exclusive tax or of a special exemption. The 
theory of capitalization or amortization applies only in such 
cases. If a special tax is permanently imposed on a class of 
property, it can be capitalized, because of the existence of a 
taxless field to which the taxpayer can repair and in which he 
can invest his money. If a special class of property is exempt 
from taxation, the influence will be felt only because the ex- 
emption applies to it alone, and not to other classes of property. 
But if the tax applies to all classes of property alike, there can 
be no amortization; and if the exemption applies to all classes 
alike, there can be no capitalization. The very basis of the 
theory is the exclusiveness or uniqueness of the proceeding. 
When a tax is a general tax and not an exclusive tax, the 
theory ceases to apply. 

Now the income tax contemplated by the amendment is not 
a special tax but a general tax. By the very terms of the 
amendment, it applies to all kinds of income from whatever 
source derived. This is the true purpose of the measure. It 
is conceded that if a special tax were imposed ¢0 nomine on 
state and municipal bonds, it would, theoretically at least, have 
some influence on their market value, although, as we have 
seen, the practical effect of such a tax would be less than might 
be expected. But if incomes derived from state bonds are 
taxed at the same rate as incomes from other bonds, how can 
the tax have any influence on their value? There is no taxless 
field to which the bondholder can repair if he seeks to make a 
different investment. In whatever kind of property he puts his 
capital, his income will be equally diminished by the tax. But 
if all incomes are equally diminished, there can be no change 
brought about in the relative superiority or inferiority of the 
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different sources of income. If five-percent government bonds 
are selling at par, and if a general income tax of one per cent 
is imposed on all incomes, the price of government bonds as 
compared with other securities in general will not be affected 
one iota. We may go further and say that there will be no 
change at all in the actual values of any securities, unless the 
tax is so high as to cause a perceptible exodus of capital to for- 
eign countries, with a resulting slight change in the domestic 
rate of interest, which change in the rate of interest would, of 
course, reflect itself in the market values of the securities. 

The ordinary view is to be traced to the adoption by the 
Supreme Court of what it mistakenly conceived to be the opin- 
ion of Chief Justice Marshall. In explaining the decision of 
the court in Weston v. Charleston, Chief Justice Marshall said: 
“The right to tax the contract to any extent, when made, must 
operate upon the power to borrow before it is exercised and 
have a sensible influence on the contract.” And again: “To 
any extent, however inconsiderable, it is a burthen on the oper- 
ations of government.”’ This reasoning, in these very terms, 
was applied in the Pollock case to the federal income tax. It 
is evident, however, that this application is erroneous; for if 
the tax is a part of a general income tax there can be no capi- 
talization and no change in the value of the bonds, and hence 
it cannot “ operate on the power to borrow” and cannot “ be a 
burthen on the operations of government.” Marshall’s state- 
ment was justified, in the case which he had before him, for 
two reasons: first, because the tax in question was, in part at 
least, co nomine on government bonds, and secondly, because it 
was a state tax on federal securities. In the Pollock case, how- 
ever, not only was the court discussing i federal tax on state 
bonds, but the tax in question was a general tax. Passing over, 
for the moment, the distinction between a state tax on federal 
securities and a federal tax on state securities, which will be 
treated below, the difference between a special tax and a gen- 
eral tax is in itself sufficient to show that Marshall’s reasoning 
does not apply to the Pollock case. In this latter case, the 
failure of the court to estimate the inexorable operation of 
economic law led it astray; and implicit reliance on the 
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economic views of our later jurists has misled so eminent a 
statesman as Governor Hughes. 

We may accord the fullest authority to the legal reasoning of 
the Supreme Court; but when a legal conclusion is based on an 
economic argument which is plainly fallacious, it is time to call 
ahalt. In this instance the economic reasoning of the Supreme 
Court is so obviously defective that it invalidates the entire con- 
clusion. A specific and exclusive tax on state bonds would 
indeed have the consequences ascribed to it by the court; a 
general tax could not possibly have those consequences. A tax 
on the income of state or municipal bonds as a part of a general 
income tax would leave everything as it was before the tax. If 
the operations of state governments were previously not bur- 
thened, they would not be burthened by such a tax. If the 
power of the state to contract was not affected before the impo- 
sition of the tax, it would not be affected by the imposition of 
the tax. The economic situation would be unchanged. 


It may be claimed, however, that, even if the preceding argu- 
ment is valid and even though state and municipal bonds will 
not suffer in price by being subjected to a general income tax, a 
special exemption of state and municipal bonds from taxation 
will enhance their price. Therefore a failure to exempt them 
might be regarded as virtually tantamount to an attack on the 
state’s credit. This claim is specious, but it is not valid. 

In the first place, the actual enhancement of prices due to 

‘ special exemption will be far less than is usually imagined; for 
not only will an income tax or an exemption from such a tax 
have, as pointed out above, no significant influence on the cap- 
ital value of the security, but the mere fact of the general 
exemption of all state and municipal bonds would, in itself, tend 
to minimize even this slight influence. The exemption of the 
bonds of a particular municipality might well be expected to 
exert an influence on their price. But in proportion as other 
municipal bonds in the state, and state and local securities in 
other states, come to enjoy the same privilege, the advantage 
would tend to be neutralized. If the exemption were to apply 
to all state and local bonds, amounting to many hundreds, or 
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perhaps in the near future even thousands, of millions of dollars, 
we should see the same development which, as explained above, 
has actually worn away the original advantage attaching to the 
tax-exempt bonds of New York City. The broader the ex- 
emption area, the less the value of the exemption. 

The argument that tax exemption is especially needed in 
times of crisis is thus robbed of most of its force; for if tax 
exemption has little value under normal conditions, it can have 
no great value in times of crisis. At such times, indeed, it will 
have no value; for in crises bonds are almost completely un- 
salable. The drop in their price is so great that the question of 
their taxation or exemption becomes immaterial. 

It may be urged, further, that even if the exemption of state 
securities from a federal income tax were of real advantage to 
the states, there seems to be no reason why the federal govern- 
ment should confer upon them this advantage. The constitu- 
tional inhibition, if it means anything, means only that the 
national government shall not discriminate against the states by 
injuring their power to borrow. It does not mean that the 
national government should discriminate in favor of the states 
by enhancing their power to borrow. A special exemption of 
state bonds from a general income tax would, if it increased 
the market price of these securities, be tantamount to a gift 
from the national government to the state government. Such 
a relation, however, is not contemplated by the Constitution. 
It is not the function or the province of the national govern- 
ment to confer gifts or favors upon the state governments. The 
states can look after themselves, and all that they have a right 
to ask from the national government is that there shall be no 
unconstitutional interference with their powers. Equality under 
the Constitution they have a right to claim; special favors they 
have no right to demand. 

Moreover, such an exemption of state and municipal bonds 
would be inconvenient to the national government and unjust 
to the individual citizen. Federal securities have at times 
been taxed by the federal government. It may again be- 
come desirable that they shall be so taxed; all the important 
European countries now find it on the whole advisable to 
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tax their own securities. If the bonds of the United States 
were taxed under a general income-tax law, and if at the 
same time state and municipal bonds were exempt, it will be 
readily seen that this would in effect be subordinating the credit 
of the United Stares to that of the local divisions. Such a 
contingency can be contemplated only with apprehension. Of 
still greater importance is the consideration that, if state and 
local bonds were especially exempt as over against the whole 
mass of private and corporate securities, the individual citizen 
would have a just cause for complaint. Not only would it mean 
an escape from taxation for all those who chose to invest in 
state or local bonds, but, if the advantage were at all apprecia- 
ble, the increasing demand for these state and local bonds 
would mean such a transfer of investments as to cause a sensi- 
ble depreciation in the market value of other securities, and 
the unfortunate possessors of those other securities would have 
to suffer a loss, the corresponding gain accruing to the happy 
possessors of the tax-exempt state and local bonds. 

Thus, from every point of view, the special exemption of 
state bonds from a general income tax is indefensible. It 
would in all likelihood not accomplish the object which it is 
designed to attain; but in so far as it did accomplish this ob- 
ject, it would create a glaring inequality, inimical alike to the 
maintenance of the national credit and to the interests of the 
mass of the individual taxpayers. 


III 


We come now to the final consideration. Even if it were 
true, as it is not, that the proposed constitutional amendment 
empowers the national government to tax the income of state 
bonds, there are valid reasons to justify such a change in the 
law. Even if the amendment may be so interpreted as to give 
the federal government this new power, it ought still to prevail. 

On what ground, however, it may be asked, can we defend 
the immunity of national bonds from state taxation, and at the 
same time uphold the possible legitimacy of the federal taxa- 
tion of state bonds? Does not the same principle, the inde- 
pendence of each government within its own sphere, apply in 
both cases? Let us look into this question. 
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If we examine the successive legal decisions on the subject, 
we shall find that there have been three stages in the develop- 
ment of the doctrine that the states may not tax the agencies of 
federal government. In the case of McCulloch v. Maryland, 
in 1819, the objection was to a special and exclusive state tax 
on an agency of the federal government; for the tax in ques- 
tion was levied on “all banks, or branches thereof, in the state 
of Maryland, not chartered by the legislature,” and the only 
bank at that time fitting the description was the Bank of the 
United States. In the case of Weston v. Charleston, in 1829, 
the second step was taken by declaring unconstitutional a state 
or local tax which was indeed not exclusively levied on the 
instrumentalities of the national government, but which spe- 
cifically and by name included federal bonds in a list of taxable 
securities. The third and final stage was reached in the case of 
Dobbins v. Commissioners of Erie County, decided in 1842, 
in which it was held that a local tax, entirely general in char- 
acter and making no special mention of government salaries, 
was nevertheless invalid so far as it affected the salaries of fed- 
eral officers. And in the same way, a few decades later, in 
1862, it was decided in Bank of Commerce v. New York City 
that a state tax on federal bonds was unconstitutional even if 
the tax were entirely general in character and did not mention 
federal bonds at all. Thus we have a gradual evolution of the 
doctrine, from the initial stage of exclusive taxation through 
that of specific mention to the final stage of general taxation. 

On the other hand, in the reverse case of the attempt of the 
federal government to tax state agencies, there was no such 
gradual evolution of the doctrine. The theory which had 
reached its complete formulation in 1842 and in 1862, with 
reference to state taxation of federal agencies, was now, in 1870, 
taken over bodily to apply to the federal taxation of state 
agencies. In the case of Collector v. Day it was decided that a 
general federal income tax was unconstitutional so far as the 
salaries of state judicial officers were concerned, even though 
they were not at all specifically mentioned in the law. And in 
the Pollock case this reasoning was applied to a general federal 
income tax so far as it reached the income of municipal bonds. 
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On what grounds, now, can we justify the rule of non-inter- 
ference with agencies of government in the first set of cases and 
withhold our approval from its application to the second set of 
cases? It may at once be conceded that a tax on the agencies 
of state government which really impairs the operations of state 
government would be just as obnoxious to the Constitution as a 
similar state tax on federal agencies. It may further be con- 
ceded that a special federal tax on state bonds or on the income 
of state bonds would be just as indefensible as a similar state 
tax on federal bonds. The question at issue, however, is a 
different one—it is whether the taxation of federal bonds under 
a general state tax law is to be put in the same category as the 
taxation of state bonds under a general federal tax law. In my 
opinion the two cases are not on a par, and for the two follow- 
ing reasons, the one political, the other economic. 

The political ground on which a distinction may be drawn 
between the two cases is this: A state legislature may fre- 
quently find it in the interest of the state to follow a policy 
which is different from that of other states, and which may even 
be distinctly opposed to that followed in federal legislation. 
The states, acting through their legislatures, may regard only 
their peculiar narrow interests and may consider them superior 
to those of the country as a whole. On the other hand, Con- 
gress is composed of representatives from all the states, and in 
the Senate, in particular, equal voice is given to the wishes of 
each state. There is hence no likelihood of a federal tax law 
interfering with the states, except where it is the well-consid- 
ered opinion of a majority of all the states that the interests of 
any particular state ought to be subordinated to the welfare of 
the whole. In other words, while the federal government 
would, without the restrictions which the Supreme Court has 
read into the Constitution, have no protection against hostile 
action on the part of state legislatures, the state goverments 
have, from the very nature of the case, a far greater measure 
of protection against the acts of Congress. 

It must, moreover, not be overlooked that all sound consti- 
tional interpretation should keep pace with the changing needs 
of political and social life. The conditions which existed when 
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the constitution was framed are no longer existent. At that time 
the political and economic interests of the separate states were 
| so distinct and the sense of state sovereignty was so strong that 
i it was only with extreme difficulty that a federal government 
was established at all. During the last century, however, the 
i development of the underlying economic and social forces has 
i created a nation, and this development calls for uniform national 
H regulation of many matters which were not dreamed of by the 
i | founders. In all the federal states which have been created 
HI during the nineteenth century, under the influence of these 
newer economic forces, in Canada, in Germany, in Australia 
ih and in South Africa, we find no such problems as those which 
vex us, because of the greater authority initially granted to the 
: li central government. In Canada, for instance, we find just the 
| reverse of our system. With us all powers not expressly con- 
| ferred upon the federal government are reserved to the states 
| or to the people; in Canada the powers not expressly conferred 
| on the states or provinces are reserved to the federal govern- 
ment. It is idle to say that this centralization of powers, where 
centralization is needed, is injurious either to democracy or to 
self-government. There is at least as much true democracy and 
as much real self-government in Canada and in Australia as there 
is in the United States. Let us not make a fetich of “ self- 
government,” and let us not oppose central authority in those 
cases where self-government means retrogression rather than 

progress. 
: The Supreme Court of the United States has already been 
influenced by these considerations. In the case of Veazie 
Bank v. Fenno' it was held that a federal tax on state bank 
notes was valid, because of the necessity of upholding a national 
Hi system of currency. In the recent and very important case of 
South Carolina v. United States? it was held that a federal tax 
on a state dispensary was constitutional. On the other hand it 
is certain that the Supreme Court would never uphold the 
validity, without the express consent of Congress, either of a 
state tax on national bank notes or of a state tax on a federal 




















18 Wallace, 533 (1870). 7199 U. S. 437 (1905). 
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business or a federal monopoly. In other words, we are grad- 
ually working out, in detail, the distinction that Marshall form- 
ulated many years ago in McCulloch v. Maryland: “The 
difference is that which always exists and always must exist 
between the action of the whole on a part and the action of a 
part on the whole.” Sooner or later it will be realized that this 
distinction applies also as between a state tax on federal bonds 
and a federal tax on state bonds. Sooner or later we shall out- 
grow many of the notions of extreme individualism and of ex- 
aggerated state rights which dominated the country at the time 
of the formation of the Constitution. They are bound to dis- 
appear in the United States as they have disappeared in every 
other great federal republic. 

If this political argument does not appeal to those who are 
still enmeshed in the web of extreme individualism and exag- 
gerated state rights, there remains another argument of an 
economic character which is of decisive importance. Even 
though we assume that from the political point of view no dis- 
tinction ought to be made in the matter of taxation between the 
state and the national government, it is susceptible of proof 
that valid economic reasons will justify the distinction between 
a general state tax on federal bonds and a general federal tax 
on state bonds. The general state tax to which allusion is 
made is the general property tax. The general federal tax to 
which allusion is made is the general income tax. Now a state 
tax on government bonds, as part of a general property tax, not 
only is unconstitutional but ought always to remain unconstitu- 
tional. State A, which imposes the tax in question, would of 
course, from the very nature of the case, tax all other monied 
capital as well as the capital invested in federal bonds. But its 
neighbor state B might see fit not to impose a general property 
tax. There are several states in the Union which today do not 
impose a general property tax. Or, even if state B imposed a 
general property tax, its methods of assessment might be so 
lax that it would not reach all other monied capital. Conse- 
quently, if state A included government bonds in its taxable 
general property and actually assessed the bonds, the bonds 
would undoubtedly be affected in value through the lack of uni- 
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formity in the various states. The power of the general gov-~ 
ernment to borrow money might thus be seriously impaired, 
and this risk would, beyond cavil, constitute a sufficient reason 
for withholding the power from the states. On the other hand, 
if the federal government were to impose a general income tax 
which, under the very terms of the Constitution, must neces- 
sarily be uniform’ throughout the country, the income from 
state bonds would be reached in precisely the same way as the 
income from all other monied capital, and, as I have abundantly 
shown above, there would be no alteration in the value of the 
bonds and therefore no influence exerted on the power of the 
states to borrow. 

The Supreme Court of the United States went off on a wrong 
tack, not in the case of Dobbins v. Commissioners in 1842, but 
in the case of Collector v. Day in 1870. The cases, from the 
economic point of view, were not on a parity. Had Collector 
v. Day presented a situation like that in McCulloch v. Mary- 
land, z. ¢., had it been a question of an exclusive federal tax 
comparable to the exclusive state tax, the economic basis of the 
argument would have been the same. But when Collector v. 


1It might be claimed that there will be no assurance of uniformity, for the consti- 
tutional provision as to uniformity specifically applies only to ‘‘ all duties, imposts and 
excises.’’ Since the amendment, while changing the method of levying the income 
tax, in so far as it has been held to be a direct tax, leaves unaltered its nature or ap- 
pellation as a direct tax, it might be contended that the income tax as a direct tax is 
not necessarily subject to the constitutional inhibition as to uniformity. 

This contention, however, is clearly erroneous. The Constitution gives a double 
classification of taxes—one according to their nature, the other according to the 
mode of levy. According to their nature, taxes are divided into the four classes of 
direct taxes, duties, imposts and excises. According to the mode of levy, however, 
taxes are divided into two classes only—those subject to the rule of apportionment 
and those subject to the rule of uniformity. If, now, the income tax is by constitu- 
tional amendment taken out of the first category, it necessarily falls into the second. 
There is no third category into which it could fall. To assume that an income tax 
could be levied without uniformity would be to make of the tax neither fish nor flesh 
—to keep it, as it were, suspended in mid-air between the two solid posts of appor- 
tionment and uniformity. These are the only methods contemplated by the Constitu- 
tion, Every tax, no matter what its application, must be levied in one of these two 
ways. If the one way is barred by the constitutional amendment, it must necessarily 
be levied in the other way. To assume that under the amendment we could have 
anything but a uniform income tax would be to do violence to every rule of constitu« 
tional construction. 
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Day attempted to apply by inversion Dobbins v. Commission- 
ers—when, in other words, a general federal tax was declared 
equivalent to a general state tax—the judges were misled by a 
superficial analogy which had no basis in economic fact. In 
the same way the Supreme Court erred when, in deciding the 
first Pollock case, it thought that it was applying the principle 
involved in Weston v. Charleston. Weston v. Charleston dealt 
with a state tax on federal securities; the Pollock case involved 
the question of a federal tax on state securities. As we have 
seen, the economic conclusions which apply in the one case do 
not apply in the other. 

In the long run, however, the economic interests of a com- 
munity must prevail; for law is nothing but the crystallization 
of economic and social imperatives. Sooner or later, therefore, 
the underlying fallacy in the more recent decisions of the 
Supreme Court will be recognized by the court itself, or the 
mistake will be corrected by constitutional amendment. The 
law cannot permanently lag behind the economic truth. 

Entirely apart therefore from any legal or political consider- 
ations that might be invoked, an economic analysis shows clearly 
that the inclusion of state bonds under a general federal tax is 
a very different thing from the inclusion of federal bonds under 
a general state tax. Since the economic results are or may be 
so entirely different, the legitimacy of the action of the respec- 
tive governments is entirely different. From the economic 
point of view the states ought not to have the right to tax the 
bonds of the federal government at all; but the federal govern- 
ment might well be justified in including state bonds in a gen- 
eral income tax. Hence, even if the constitutional amendment 
were to have the legal consequences which are predicated of it, 
it ought still to prevail, in order to subserve the best economic 
interests of the whole country. 


IV 


In order thoroughly to discuss all the problems raised by the 
constitutional amendment it would be necessary to go at some 
length into two further problems: first, to what extent is the 
taxation of government securities advisable, even by the power 
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that issues them? and secondly, how far is the general scheme 
of an income tax in itself to be welcomed? These matters, 
however, would lead us too far astray, and they have, strictly 
speaking, only an indirect connection with the specific questions 
that are raised by the amendment. It may be stated, however, 
that in so far as the question of the taxation of government 
bonds is concerned, there are good arguments on both sides, 
and that this question finally resolves itself into a choice be- 
tween upholding the credit of the government and maintaining 
exact impartiality as between individual taxpayers. Most of 
the European countries, after a long period of wavering, have 
now come to the conclusion that the exemption of government 
securities from the income tax is on the whole inadvisable, and 
they are willing to subordinate the slight advantages which 
would accrue to the borrowing power of the government to 
what they conceive to be the far greater benefit of complete 
uniformity and equality as among the various classes of tax- 
payers. The tendency throughout the civilized world is away 
from, and not in the direction of, the exemption of govern- 
ment securities. 

So far as the problem of a general income tax is concerned, 
there is perhaps less room for discussion. Many thoughtful 
citizens, indeed, may still have their doubts as to the practicabil- 
ity of an income tax and as to the possibility of the United 
States government creating a really successful income-tax meas- 
ure. But all these doubts must fade away when the question 
is presented in all its baldness: “ Shall the government of the 
United States be precluded from even making the attempt to 
levy an income tax?” To deny to a great empire like the 
United States the possibility of utilizing so powerful a fiscal 
engine in times of national stress would be almost equivalent to 
advocating national suicide. At all events, it amounts to a 
deliberate decision to put the national government at an enor- 
mous disadvantage at the very times when no possible advantage 
can safely be neglected. To withhold from the government of 
the United States a power which is possessed by the smallest 
of its competitors would be a monstrous folly. 

Whether an income tax is a desirable supplement to the 
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ordinary tax system of the United States in times of peace is a 
far-reaching question which need not be discussed in this place. 
That, after all, is a matter for the legally constituted representa- 
tives of the nation to determine. But surely no patriot can 
afford to object to conferring upon the United States a power 
which until recently it was always supposed to possess, and 
without which its prosperity—nay, even, its very existente— 
might possibly be menaced. The pending constitutional 
amendment seeks to secure this result, and its adoption ought 
not to be impeded by arguments that place upon it an erron- 
eous interpretation and conjure up dangers which a more careful 
economic analysis shows to be wholly non-existent. The pend- 
ing constitutional amendment is not only legally defensible and 
politically innocuous, but it is, above all, economically sound. 
It is therefore from every point of view eminently desirable. 


EDWIN R. A. SELIGMAN. 
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THE POWER OF CONGRESS TO REGULATE 
COMMERCE 


N the early history of the United States practically all the 
commerce of the country, both foreign and between the 
several states, was carried on by water. Naturally, then, 

the commerce which Congress first attempted to regulate, under 
article 1, section 8, clause 3 of the Constitution, was navigation, 
which was held by the Supreme Court to be included within 
commerce.’ At first, apparently, it was believed that, in so 
far as Congress did not regulate commerce, the states had the 
right to regulate it.* Later, it was held that the power of the 
states was limited to that part of commerce which in the 
opinion of the Supreme Court did not admit of uniform regu- 
lation?; and that, in so far as Congress refrained from regulat- 
ing that part of commerce which was susceptible of uniform 
regulation, its inaction indicated an intention that commerce 
should be unregulated and therefore free.‘ 

The early cases were thus decided with reference to naviga- 
tion. The immediately succeeding cases, however, were decided 
with reference, not to navigation, but to commerce on land, and 
they interpreted not so much the power of regulation possessed 
by Congress as the power still possessed by the states. In de- 

1 Gibbons v. Ogden, 9 Wheaton, 1 (1824). In reaching this decision the court 
was influenced by the fact that Congress had already assumed the right to regulate 
navigation. Chief Justice Marshall in giving the opinion of the court, said: ‘If 
commerce does not include navigation, the government of the Union has no direct 
power over the subject, and can make no law prescribing what shall constitute Amer- 
ican vessels or requiring that they shall be navigated by American seamen. Yet this 
power has been exercised from the commencement of the government, has been ex- 
ercised with the consent of all, and has been understood by all to be a commercial 


All America understands and has uniformly understood the word ‘ com- 


regulation. 
It was so understood and must have been so 


merce ’ to comprehend navigation. 
understood when the Constitution was framed.’’ 

2 License Cases, 5 Howard, 504 (1847). 

8 Cooley v. Board, 12 Howard, 299 (1851). 

* Henderson v. Mayor, 92 U. S. 259; Robbins v. Shelby County Taxing District, 


120 U. S. 489. 
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ciding this class of cases, the Supreme Court held that a number 
of matters not only not connected with navigation but not even 
connected with transportation, such as sales, were included 
within the term commerce. 

Our conceptions of the nature and extent of the power of 
Congress to regulate commerce have thus been derived from 
the decisions of the Supreme Court, first, as to navigation, 
second, as to land commerce which the states may not regulate 
because it is a part of foreign or interstate commerce. Only 
comparatively recently in our history has Congress attempted 
to regulate commerce which is not navigation; and only after 
Congress had begun to do this could the question arise, whether 
the conceptions derived from a consideration of commerce 
which is at the same time navigation are applicable to commerce 
which is not navigation. While we are unquestionably aided 
in reaching a decision of this question by a consideration of 
the decisions relative to the powers of the states, it must always 
be borne in mind that the recognition of powers in the states 
over commerce is coupled with the assumption that state regu- 
lations of foreign and interstate commerce are valid only where 
they are local in character and are not in conflict with any 
action which Congress may have taken. 


I. The power of Congress to regulate navigation 

What now has been the attitude of the Supreme Court as to 
the power of Congress to regulate foreign and interstate navi- 
gation? In order to answer this question we must ascertain 
what is meant, first, by navigation, second, by foreign and inter- 
state navigation, and third, by regulation. 

What is meant, now, by navigation? In the early history of 
the country, ¢. g., in 1825, the only waters which were consid- 
ered navigable from a legal point of view were waters in which 
the tide ebbed and flowed.’ Later on, in 1851, this decision 
was reversed; and in The Propeller Genesee Chief v. Fitzhugh? 
and in The Steamboat Magnolia? the conception of navigable 


1 The Thomas Jefferson, 10 Wheaton, 428 (1825), followed in the Steamboat Or- 
leans v. Phoebus, 11 Peters, 175. 
212 Howard, 443. * 20 Howard, 296. 
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waters was extended so as to include the great lakes and the 
waters of rivers totally within the limits of a state—waters which, 
though connected with the sea, were unaffected by the ebb and 
flow of the tide. In 1903 the conception was still further ex- 
tended so as to include the Erie Canal, an artificial waterway 
constructed by one of the states and entirely within its limits 
but connecting the navigable waters of Lake Erie with the 
ocean.' 

All these cases, it is to be remembered, were decided not in 
interpreting the power of Congress to regulate commerce but 
in reaching a determination as to the extent of the admiralty 
jurisdiction of the United States courts. They are not there- 
fore authorities upon the question, what are the navigable 
waters of the United States from the viewpoint of the power of 
Congress to regulate navigation.*. But the Supreme Court has 
in a number of cases expressed the opinion that the criterion of 
the navigability of waters is the same from the viewpoint of the 
admiralty jurisdiction of the courts and as regards the naviga- 
tion which Congress has the exclusive power to regulate. Thus 
in The Daniel Ball? it was held that a river wholly within the 
limits of one state but emptying into Lake Michigan was a nav- 
igable water subject to the regulation of Congress.* Further- 
more, while many early cases decided that a state might permit 
within its own limits an obstruction in a navigable river (7. ¢., a 
river in which navigation was possible and which connected 
with navigable waters) where Congress had taken no action with 
regard to the matter,‘ the state regulation of such waters is now 
regarded as inexpedient, and the whole matter has been regu- 


1 The Robert W. Parsons, 191 U. S. 17. Cf. also Simmons v, The Jefferson, 30 
Supreme Court Reporter, 54, in which it is held that the admiralty jurisdiction extends 
to a ‘libel claiming salvage for services rendered by tugs in subduing a fire com- 
municated from the shore to a vessel undergoing repairs in a dry dock from which all 
water had been emptied ”’ 

2 Cf. the remarks of Chief Justice Taney in The Genesee Chief, 12 Howard, 443, 
452. 

5 10 Wallace, 557. 
* Cf. also ex parte Garnett, 141 U.S. 1, 12. 
5 Cf. Escanaba Company v. Chicago, 107 U. S. 678. 
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lated by Congressional legislation passed in 1890, which pro- 
hibits “‘ the creation of any obstruction, not affirmatively author- 
ized by law, to the navigable capacity of any waters in respect 
to which the United States has jurisdiction.” This law has been 
interpreted as preventing not merely the placing of an obstruc- 
tion, such as a dam or a bridge, but also the diversion of water 
so as to interfere with the navigability of navigable waters." 

We may therefore say that the United States Congress has 
jurisdiction over all waters over which navigation with foreign 
countries or between two states is possible and, probably, only 
over such waters. This being the case, a state may not, even 
in the absence of action by Congress, regulate this navigation 3 
except as to purely local matters, such as pilotage,* quarantine,5 
port regulations ® and wharfage.”? Nor may it exclude from the 
privilege of navigating such waters any vessel authorized by the 
United States to use them,® even if they are entirely within the 
state’s limits.9 

The cases which have been referred to partly answer the 
question, what is foreign or interstate commerce? Thus in The 
Daniel Ball navigation upon a navigable water of the United 
States, where the navigation was limited to two places within 
the same state, was held to be subject to the regulatory power 
of Congress.’° 


1U. S. v. Rio Grande Dam and Irrigation Company, 174 U. S. 690. 

2 Cf. Leovy v. United States, 177 U. S. 621. 

5 Gibbons v. Ogden, 9 Wheaton, 1. *Cooley v. Board, 12 Howard, 299. 

5 Morgan’s Steamship Company v. Louisiana Board of Health, 118 U. S. 455. 

*The Brig James Gray v. The Ship John Fraser, 21 Howard, 184. 

1 Packet Company v. Catlettsburg, 105 U. S. 559. ® Gibbons v. Ogden, supra. 

* Harman v. Chicago, 147 U. S. 396; Moran v. New Orleans, 112 U. S. 60. 

10 Cf. Lord v. Steamship Company, 102 U. S. 541, in which navigation over the 
Pacific Ocean between the ports of San Francisco and San Diego, both in the state 
of California, was held to be subject to the regulation of Congress; and Steamboat 
Company v. Livingston, 3 Cowen, 713, in which boats plying between two places in 
the same state were held to be subject to the power of Congress. C/. also United 
States v. Ferry Company, 21 Fed. Rep. 331, and The Steamboat Sunswick, 6 
Benedict, 112. Cf also State Tonnage Tax Cases, 12 Wallace, 204, which held 
that the states may not impose tonnage taxes on vessels plying between two ports of 
the same state, since such vessels, if plying the navigable waters of the United States, 
are enrolled and licensed by Congress. 
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Some of the cases referred to also help us in the determina- 
tion of the meaning of the power to regulate, certainly so far as 
it is exercised with regard to navigation. 

In the first place, we may say that the power to regulate in- 
cludes the power to prohibit. Thus Congress has, without ob- 
jection and for many years, prohibited all vessels not of Ameri- 
can registry from engaging in the coasting trade of the United 
States. The constitutionality of such action has not been ques- 
tioned and is implied in the decision of the case of The Daniel 
Ball. Furthermore the recognition of the constitutionality of 
the Embargo Act? proves that regulation includes prohibition, 

In the second place, the power to regulate includes the power 
to license, and Congress has, from an early period, required a 
license from all vessels engaged in the navigation of the navig- 
able waters of the United States. Its action in this respect was 
approved by the Supreme Court in the case of The Daniel Ball, 
already referred to, where a libel was upheld against a vessel to 
recover a penalty for the use of the vessel on the navigable 
waters of the United States without the license required by act 
of Congress.? 

In the third place, Congress has the right to regulate the 
contractual relations of persons and corporations engaged in 
navigation. As early as 1790 Congress passed an act provid- 
ing for the apprehension of deserters and their delivery on 
board the vessel from which they had deserted. In 1872 such 
desertion from a vessel was punished by forfeiture of wages and 
by imprisonment. In this act and the amendments thereto 
careful provision was made for the protection of seamen engaged 
in foreign commerce against the frauds and cruelty of masters, 
the devices of boarding-house keepers and, as far as possible, 
against the consequences of their own ignorance and improvi- 
dence. This legislation was declared to be constitutional as an 


1 United States v. The William, 2 American Law Fournal, 255; approved in 
Pennsylvania v. Wheeling efc. Bridge Company, 18 Howard, 421, 439. 

2 Cf. United States v. Ferry Company, 21 Fed. Rep. 331; The City of Salem, 38 
Fed. Rep. 762, and The Oysters Police Steamers of Maryland, 31 Fed. Rep. 763. 
In this last case police steamers belonging to a state were forced to have their boilers 
examined by an inspector of the United States. 














No.2] POWER OF CONGRESS TO REGULATE COMMERCE 225 


exercise of the power to regulate commerce in Patterson v. The 
Bark Eudora." 

Another case, in which Congressional regulation of the con- 
tractual relations of persons engaged in navigation is recognized 
as proper, is that of Lord v. Steamship Company,’ where an 
act of Congress fixing the liability of the owner of a vessel for 
any property shipped on such vessel was held to apply, as a 
regulation of interstate commerce, to a shipment on a steamer 
plying between San Francisco and San Diego, both ports of 
California. The only question to which the court devoted any 
attention was the question whether the commerce to which it 
was attempted to apply the act of Congress was interstate com- 
merce or state commerce. It was assumed that the regulation 
was proper if the commerce were foreign or interstate.3 

We may therefore say, first, that Congress has wide powers 
of regulation over that part of commerce which is known as 
navigation, regardless of the fact that the instrumentality of 
navigation regulated is made use of merely between two ports 
in the same state, and second, that these powers extend to the 
contractual relations of the persons, both employers and em- 
ployed, engaged in navigation.‘ 

In the exercise of these powers Congress, from the beginning 
of our history as a nation, has assumed jurisdiction of the nav- 
igable waters of the United States5; has insisted on a license 
from all vessels® and has inspected all steam vessels navigating 

1190 U. S. 169, approving Robertson v. Baldwin, 165 U. S. 275. In this last 
case the only question which was considered was whether the act of Congress was 
constitutional from the viewpoint of the thirteenth amendment, prohibiting slavery or 


involuntary servitude except for crime. The court did not even consider whether the 
act was proper as a regulation of commerce or navigation. 


2 102 U. S. 541. 

* Cf. In re Garnett, 141 U. S. 1, in which it was held that Congress might consti- 
tutionally regulate the liability of the owners of vessels plying between two points in a 
state situated on the navigable waters of the United States. 

*It is not certain that Congress has the power to regulate the relations of seamen 
not engaged in foreign or interstate navigation; ¢/. Patterson v. The Bark Eudora, 
190 U. S. 169, where the court expressly refuses to give an opinion on this question. 

5 Even in opposition to the wishes of some particular state; cf. Wisconsin »v. 
Duluth, 96 U. S. 379. 

* The Daniel Ball, 10 Wallace, 557. 
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such waters'; has formulated rules of navigation?; has regu- 
lated the contractual relations of employers and employed: and 
of owners and shippers‘; and has punished acts incidental to 


navigation which tended to obstruct it.s 
Are there now any reasons why the rules which have been 


formulated by the Supreme Court with regard to navigation are 
to be limited in their application when applied to interstate and 
foreign commerce by land instead of by water? 

There are, it must be admitted, two provisions in the United 
States Constitution which might seem to confer upon the United 
States government as a whole wider powers with regard to com- 
merce by water than by land. Thus article 1, section 8, clause 
10 gives Congress power ‘‘to define and punish piracies and 


' The Oyster Police Steamers efc., 31 Fed. Rep. 763. 
? The Delaware, 161 U. S. 459; The New York, 175 U. S. 187. 
3 Patterson v. The Bark Eudora, 190 U. S. 169. 


‘ Ex parte Garnett, 141 U.S. 1. 

5In United States v. Coombs, 12 Peters, 72, the question submitted to the court 
was whether a circuit court of the United States had jurisdiction to punish one who, 
contrary to an act of Congress, had plundered a wrecked vessel, the offense having 
been committed above high water mark. Justice Story, who delivered the opinion, 
held that the court could not base its jurisdiction on the clause of the constitution 
which provided that the judicial power of the United States should extend ‘‘ to all 
cases of admiralty and maritime jurisdiction,’’ but that it did have jurisdiction under 
the clause which authorized Congress to regulate commerce. In support of this rul- 
ing Justice Story said: ‘‘ We are of opinion that, under the clause of the constitu- 
tion giving power to Congress ‘to regulate commerce with foreign nations and among 
the several states,’ Congress possessed the power to punish offences of the sort which 
are enumerated in the ninth section of the act of 1825, now under consideration. 
The power to regulate commerce includes the power to regulate navigation, as con- 
nected with the commerce with foreign nations and among the states. . It does 
not stop at the mere boundary line of a state, nor is it confined to acts done on the 
water, or in the necessary course of the navigation thereof. It extends to such acts 
done on land, which interfere with, obstruct, or prevent the due exercise of the power 
to regulate commerce and navigation with foreign nations and among the states. 
Any offence which thus interferes with, obstructs, or prevents such commerce and 
navigation, though done on land, may be punished by Congress, under its general 
authority to make all laws necessary and proper to execute their delegated constitu- 
tional powers. No one can doubt that the various offences enumerated in the ninth 
section of the act are all of a nature which tend essentially to obstruct, prevent, or 
destroy the due operations of commerce and navigation with foreign nations and 
among the several states, Congress have, in a great variety of cases, acted upon this 
interpretation of the constitution, from the earliest period after the constitution . . . ” 
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felonies committed on the high seas,” while article 3, section 2 
provides that the judicial power of the United States “ shall ex- 
tend . . . to all cases of admiralty and maritime jurisdiction.” 
The former clause merely gives power to Congress to define and 
punish certain kinds of crimes. The latter clause, however, is 
believed by some to be the main if not the sole basis of the 
power of Congress to regulate navigation." 

It is difficult to ascertain, from an examination of the decis- 
ions of the Supreme Court and the other United States courts 
relative to the power of Congress to regulate navigation, what 
is the accepted judicial opinion as to the source of this power, 
i. ¢., whether it is to be found in the commerce clause or in the 
admiralty clause. The original view of the Supreme Court 
seems to have been that the source of the power to regulate 
navigation was to be found in the commerce clause. This was 
certainly the opinion of Chief Justice Marshall.* Not only did 
he make the commerce clause the basis of the power to regu- 
late navigation, but he extended this power so as to include 
everything incidental to foreign and interstate navigation. Thus 
he said: ' 


It is obvious that the government of the Union, in the exercise of its 
express powers, that, for example, of regulating commerce with foreign 
nations and among the states, may use means that may also be employed 
by a state, in the exercise of its acknowledged powers ; that, for example, 
of regulating commerce within the state. If Congress license vessels 
to sail from one port to another in the same state, the act is supposed 
to be, necessarily, incidental to the power expressly granted to Con- 
gress, and implies no claim of a direct power to regulate the purely in- 
ternal commerce of a state, or to act directly on its system of police.* 


1 Thus in the brief of the defendants in the Employers’ Liability Cases, 207 U. S. 
463, the statement is made that the cases cited in the brief of the government as to 
the rule of damages in the case of injuries on vessels do not fall under the commerce 
clause but under the admiralty and maritime jurisdiction. 

2 Cf. citation from Gibbons v. Ogden, supra, p. 220, note I. 

*Gibbons v. Ogden, 9 Wheaton, 1, at p. 204. Justice Johnson delivered a sepa- 
rate opinion, | pp. 225-227), concurring with the result reached by the chief justice but | 
expressing a different view as to the extent of the commerce power. After review- 
ing the events leading up to the adoption of the Constitution, he said: ‘* The history 
of the times will, therefore, sustain the opinion, that the grant of power over com- 
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The derivation of the power to regulate navigation from the 
commerce clause rather than from the admiralty clause was 
probably due to the feeling that a wider power would thus be 
secured to Congress. For at this time (1824) it was believed 
that the admiralty jurisdiction was limited to waters affected by 
the ebb and flow of the tide. In the case of The Thomas 
Jefferson,’ in which this rule was laid down, Justice Story said: 
‘‘ Whether under the power to regulate commerce between the 
states, Congress may not extend the remedy, by the summary 
process of the admiralty, to the case of voyages on the western 
waters, it is unnecessary for us to consider.” Chief Justice 
Marshall also claimed that the power to regulate commerce 
would include commerce on streams not at the time regarded 
as navigable.’ This seems to have been the view of the Supreme 
Court as late as 1868. In that year Justice Nelson, in uphold- 
ing as constitutional an act of Congress which regulated the 
sale and mortgage of vessels of the United States, said: 


Congress having created, as it were, this species of property and con- . 
ferred upon it its chief value under the power given in the Constitution 
to regulate commerce, we perceive no reason for entertaining any seri- 
ous doubt but that this power may be extended to the security and 
protection of the rights and title of all persons dealing therein. The 
judicial mind seems to have generally taken this direction.* 


merce, if intended to be commensurate with the evils existing and the purpose of 
remedying those evils, could be only commensurate with the power of the states over 
the subject. And this opinion is supported by a very remarkable evidence of the 
general understanding of the whole American people when the grant was made. .. . 
The power of a sovereign state over commerce, therefore, amounts to nothing more 
than a power to limit and restrain it at pleasure. And since the power to prescribe 
the limits to its freedom necessarily implies the power to determine what shall remain 
unrestrained, it follows that the power must be exclusive; it can reside in but one 
potentate; and hence the grant of this power carries with it the whole subject. . . . 
The ‘power to regulate commerce’ here meant to be granted was that power to 
regulate commerce which previously existed in the states.” 

1 10 Wheaton, 428 (1825). 

? Gibbons v. Ogden, at p. 195. Cf also the opinion of Savage, C. J., in North 
River Steamboat Company v. Livingston, 3 Cowen, 713, at p. 751. 

§ White’s Bank v. Smith, 7 Wallace, 646, at p. 656. In support of the statement 
quoted above, the court cited: The Martha Washington, 25 Law Reporter, 22; Fon- 
taine v. Beers, 19 Ala. 722; Mitchell v. Steelman, 8 Cal. 363; Shaw v. McCandless, 
36 Miss. 296. 














No.2] POWER UF CONGRESS TO REGULATE COMMERCE 229 


Finally in Patterson v. The Bark Eudora, as has been said,’ an 
act of Congress regulating the method of hiring seamen was 
spoken of as a regulation of commerce; and in The Lottawanna* 
Justice Bradley, delivering the opinion of the Supreme Court 
as to what was the maritime law which was to be applied in the 
case at bar, expressed the view that Congress got its power to 
determine the maritime law from its power to regulate com- 
merce. 


1 Supra, p. 225. 221 Wallace, 558. 

Justice Bradley said: ‘To ascertain, therefore, what the maritime law of this 
country is, it is not enough to read the French, German, Italian and other foreign 
works on the subject, or the codes which they have framed; but we must have regard 
to our own legal history, constitution, legislation, usages and adjudications as well. 
The decisions of this court illustrative of these sources, and giving construction to the 
laws and Constitution are especially to be considered; . . . But we must always 
remember that the court cannot make the law; it can only declare it. If within its 
proper scope any change is desired in its rules, other than those of procedure, it 
must be made by the legislative department. It cannot be supposed that the framers 
of the Constitution contemplated that the law should forever remain unalterable. 
Congress undoubtedly has authority under the commercial power, if no other, to in- 
troduce such changes as are likely to be needed. The scope of the maritime law and 
that of commercial regulation are not coterminous, it is true, but the latter embraces 
much the largest portion of the ground covered by the former. Under it Congress 
has regulated the registry, enrolment, license and nationality of ships and vessels; the 
method of recording bills of sale and mortgages thereon; the rights and duties of sea- 
men; the limitations of the responsibility of shipowners for the negligence and miscon- 
duct of their captain and crews; and many other things of a character truly maritime.”’ 
lbid., pp. §76, 577. Cf. also the opinion of Justice Story in United States v. Coombs, 
12 Peters, 72 (supra, p. 226, n. 5), claiming for Congress the power under the commerce 
clause to punish the plundering of wrecks even where the offense takes place above 
high water and therefore within the jurisdiction of a state. The statement made in 
Steamboat Sunswick, 6 Benedict, 112, is interesting as showing what was the view of 
the lower courts, as late as 1892, as to what power was exercised by Congress in pro- 
viding for the inspection of steamboats. The steamboat concerned was a ferry boat 
plying between Manhattan and Long Island—both in the state of New York and 
separated by the East River, an arm of the sea. The court said: ‘* Judicial notice 
may be taken of the fact that Astoria is on an island, which contains a large popula- 
tion and has numerous and extensive manufactories and large cities within its bounds; 
that its inhabitants have commercial relations with various states of the Union, and 
use the ferry boats as the ordinary means of communication between the island and 
the mainland; that upon these boats large quantities of merchandise and numerous 
passengers, destined to places in different states, are necessarily transported in the 
ordinary course of daily business; and that it is principally by means of these ferries 
that the commerce between Long Island and other states is carried on.’? The court 
admitted that there was no evidence *‘ showing a transporting on this ferry boat, at 
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In the meantime, however, the law had developed in two 
directions. On the one hand, the admiralty jurisdiction had 
been extended to all waters upon which navigation was possible 
between points in a state and points outside of a state, regard- 
less of the nature of the business in which a vessel might be 
engaged‘; and, on the other hand, there had grown up the 
conception of an intrastate commerce which was not subject to 
the regulation of Congress. That such a commerce existed 
was perhaps conceded by Chief Justice Marshall, but, with the 
development of state-rights ideas, the extent of this field was 
regarded as wider than the great chief justice would probably 
have admitted. It was apparently felt by the Supreme Court 
that, under the sway of such political ideas, the conditions of 
legal development were different from those which were be- 
lieved to exist at the time of the decision in Gibbons v. Ogden, 
and that greater powers of regulation over navigation could be 
recognized as belonging to Congress under the admiralty than 
under the commerce clause. Thus in the case of The Belfast,* 
Justice Clifford said: 


Unable to deny that admiralty has jurisdiction over marine torts, though 
the voyage is between ports and places in the same state, it having been 
held that jurisdiction in those cases resulted from the fact that the 
wrongful act was committed on navigable waters, the advocates of the 
more restricted jurisdiction over maritime contracts set up a distinction 
and contend that the admiralty jurisdiction over such contracts is limited 
by the power granted to Congress to regulate commerce.* 


This position was not regarded as sound; and the decision of 
the court, delivered by Justice Clifford, was that a state could 
not impose on a vessel, licensed by the United States and en- 
gaged in navigation from a point within to a point without the 


any particular time, of either merchandise which had begun to move as an article of 
trade from one state to another, or of passengers having a similar destination ’’; but 
it concluded that the boat must be inspected as provided by the act of Congress. 
This opinion should be compared with that in United States v. Burlington and Hen- 
derson County Ferry Company, 21 Fed. Rep. 331, decided in 1888, which derives the 
power of Congress to provide for the inspection of vessels from the admiralty clause. 


1 Cf. The Commerce, 1 Black, 574. 
27 Wallace, 624 (1868). 5 Jbid., p. 641. 
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state, a maritime lien for goods that were to be carried between 
two points in the state and were lost en route." 

Under the influence of these ideas and with the desire to up- 
hold the action of Congress in its regulation of navigation and 
to exclude state action thereupon—for it was believed that the 
rules for all navigation should be the same * —the more recent 
decisions of the Supreme Court have regarded the admiralty 
clause in the Constitution as not merely vesting jurisdiction in 
the courts of the United States to hear cases but as giving 
power to Congress to issue regulations. 

This idea, that the power of Congress to regulate navigation 
may be based on some other clause of the Constitution than 
that which empowers Congress to regulate commerce, is hinted 
at in The Lottawanna,3 decided in 1874; is definitely announced 
in Butler v. Boston Steamship Company,‘ decided in 1888; and 
receives its most complete and forcible expression in / re Gar- 
nett,> decided in 1890. In this case, in which a law of Congress 
limiting the liability of owners of vessels plying between two 
places in the same state was upheld as constitutional, the court 
said: 


Itis unnecessary to invoke the power given to Congress to regulate com- 
merce with foreign nations, and among the several states, in order to 
find authority to pass the law in question. The act of Congress which 
limits the liability of ship owners was passed in amendment of the mari- 
time law of the country, and the power to make such amendments is 
coextensive with that law. It is not confined to the boundaries or 
class of subjects which limit and characterize the power to regulate com- 
merce ; but, in maritime matters, it extends to all matters and places 
to which the maritime law extends.° 


1 Cf. the opinion of Justice Miller in The Bright Star, Woolw. 266. 

2 Cf. opinion of Judge Love in United States v. Ferry Company, 21 Fed. Rep. 
331, at p. 340. 3 Supra, p. 229. 

*130 U. S. 527. In this case the court said: ‘‘ As the Constitution extends the 
judicial power of the United States to ‘ all cases of admiralty and maritime jurisdic- 
tion,’ and as this jurisdiction is held to be exclusive, the power of legislation on the 
same subject must necessarily be in the national legislature, and not in the state legis- 
latures ’’ (p. 557). 


$141 U. S. 1. 6 Jbid., p. 12. 
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Are we now to accept the theory that these decisions as to 
the power of Congress to regulate navigation are not applicable 
to commerce by land; and, as a consequence, are we to con- 
clude that the Supreme Court, abandoning the view expressed 
by Chief Justice Marshall, has committed itself to the idea that 
the power to regulate interstate commerce by land does not 
carry with it the power to regulate all matters of intrastate com- 
merce which incidentally affect the commerce subject to the 
regulation of Congress? Such a conclusion seems both un- 
necessary and improper. The utterances of the court are not 
decisive on this point. All that they hold is that Congress does 
not derive its power to regulate navigation solely from its power 
to regulate commerce. The court has not as yet been called 
upon to decide, and it has therefore not decided, that matters 
incidental to interstate commerce by land are not subject to 
regulation by Congress in the exercise of its power to regulate 
commerce among the states. Indeed, as will be pointed out 
later, many of the most recent decisions of the Supreme Court 
seem to accord to Congress, in matters which fall primarily 
within the competence of the several states but which are inci- 
dental to interstate commerce by land, rights similar to those 
claimed by Marshall for Congress—and, as a matter of fact, 
since exercised by it—with regard to such commerce by water. 

It may therefore be said that, while the Supreme Court, 
thanks to the admiralty clause, has found it unnecessary to base 
the right of Congress to regulate navigation solely on the power 
to regulate commerce, there are numerous judicial utterances to 
the effect that such regulation of navigation is as a matter of 
fact a regulation of commerce. It cannot be denied, however, 
that the admiralty clause has had an influence, particularly in 
recent years, in extending both the jurisdiction of the United 
States courts and the legislative power of Congress over navi- 
gation.” 

1 It is interesting to consider for a moment the effects upon our system of govern- 
ment which would follow the general adoption of the rule that a grant by the Consti- 
tution of jurisdiction to the courts of the United States carries with it a grant to Con- 


gress of power to fix the law which the United States courts are to apply in the 
exercise of their jurisdiction. The same section of the Constitution which confers 
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Il. The power of Congress to regulate transportation by land 


Originally, as has been intimated, Congress did not attempt 
to regulate commerce except upon the navigable waters of the 
United States. Indeed, we find no serious attempt to regulate 
commerce by land until about the middle of the nineteenth 
century. Justice Moody, in a dissenting opinion in the Em- 
ployers’ Liability Cases* refers to this matter as follows: 


It is said that Congress has never before enacted legislation of this 
nature for the government of interstate commerce on land, though it 
has for the government of such commerce upon the water and for the 
government of foreign commerce ; that on the contrary the relations 
affected have been controlled by the undoubted power of the states to 
govern men and things within their respective dominions ; and that this 
omission of Congress is of controlling significance. The fundamental 
fallacy of this argument is that it misunderstands the nature of the 
Constitution, undervalues its usefulness, and forgets that its unchanging 
provisions are adaptable to the infinite variety of the changing conditions 
of our national life. Surely there is no statute of limitations which bars 
Congress from the exercise of any of its granted powers, nor any author- 
ity, save that of the people whom it represents, which may with pro- 
priety challenge the wisdom of its choice of the time when remedies 
shall first be applied to what it deems wrong. Itcannot be doubted 
that the exercise of a power for the first time is a circumstance to be 
considered. But in this case it is a circumstance whose significance 
disappears in the light of history. Henry Adams, a writer of high 
authority, in the first chapter of his History of the United States, has 
drawn a vivid picture of the conditions of our national life at the be- 
ginning of the nineteenth century. ‘The center of population was near 
Baltimore. The interior was almost impenetrable except by the water- 
ways and two wagon roads from Philadelphia to Pittsburg and from the 
Potomac to the Monongahela. ‘The scattered settlements of what was 
then the Western country were severed from the seaboard settlements 


admiralty jurisdiction upon the United States courts provides that the judicial power 
of those courts shall extend to ‘‘ controversies. . . between citizens of different 
states.”’ If the principle which underlies the rule under consideration—that the ad- 
miralty clause gives Congress power to legislate is carried to its logical conclusion, 
Congress has the power to fix the law which shall govern most of the relations exist- 
ing between the citizens of different states and, if it sees fit to do so, may codify the 
private law of the United States. 1207 U. S. 463. 
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by mountain ranges, and there was little connection between the two 
almost independent peoples. ‘There was scarcely a possibility of trade 
between the states except along the seacoast and over the dangerous 
and uncertain rivers. ‘‘ The experience of mankind,’’ says the author, 
p. 7, ‘* proved trade to be dependent on water communications, and as 
yet Americans did not dream that the experience of mankind was use- 
less to them.’’ We need not look beyond these conditions for an ex- 
planation why Congress, though it early and vigorously exercised its 
power of legislation over foreign commerce and interstate commerce by 
water, left it unused in respect to interstate commerce on the land. 
As population multiplied, bringing the isolated settlements nearer to 
each other, wealth increased, creating a wider demand for commodities, 
and roads and bridges came to be better and more numerous, doubtless 
overland commerce was somewhat stimulated. But the iron restrictions 
which nature had placed upon land transportation remained constant 
until they were unloosed by the operation of the steam railroad. The 
system of steam transportation began modestly by the construction of 
short lines, often wholly within a single state. These lines were 
lengthened by extensions and consolidations, until at the present time 
the states of the Union are all bound together by a network of interstate 
railroads. Their operation, aided by the quick and cheap transmission 
of the mails, and the communication of intelligence by electricity, has 
transformed the commerce of the country. Interstate commerce by 
land, once so slight as to be unworthy of the attention of the national 
legislature, has come to be the most important part of all trade, and it 
is not too much to say that the daily needs of the factory and the house- 
hold are no longer dependent upon the resources of the locality, but 
are largely supplied by the products of other states. 

It was not reasonably to be expected that a phenomenon so con- 
trary to the experience of mankind, so vast, so rapidly developing and 
changing, as the growth of land commerce among the states, would 
speedily be appreciated in all its aspects, or would at once call forth 
the exercise of all the unused power vested in Congress by the commerce 
clause of the Constitution. Such a phenomenon demands study and 
experience. The habit of our people, accentuated by our system of 
representative government, is not so much in legislation to anticipate 
problems as it is to deal with them after experience has shown them to 
exist. So Congress has exercised its power sparingly, step by step, and 
has acted only when experience seemed to it to require action. 
A description of its action in this respect was given in /n re Debs, 158 
U. S. 564, where it was said, p. 579: ‘‘ Congress has exercised the 












































No.2] POWER OF CONGRESS TO REGULATE COMMERCE 235 


power granted in respect to interstate commerce in a variety of legis- 
lative acts. Passing by for the present all that legislation in respect to 
commerce by water, and considering only that which bears upon rail- 
road interstate transportation (for this is the specific matter involved 
in this case), these acts may be noticed: First. That of June 15, 
1866, c. 124, 14 Stat. 66, carried into the Revised Statutes as §5258, 
which provides : ‘ Whereas the Constitution of the United States con- 
fers upon Congress, in express terms, the power to regulate commerce 
among the several states, to establish post roads, and to raise and sup- 
port armies: Therefore, Be it enacted by the Senate and House of Re- 
presentatives of the United States of America in Congress assembled, 
That every railroad company in the United States whose road is ope- 
tated by steam, its successors, and assigns, be, and is hereby, authorized 
to carry upon and over its road, boats, bridges, and ferriesall passengers, 
troops, government supplies, mails, freight, and property on their way 
from any state to another state, and to receive compensation therefor, 
and to connect with roads of other states so as to form continuous lines, 
for the transportation of the same to the place of destination. Second. 
That of March 3, 1873, c. 252, 17 Stat. 584 (Rev. Stat. §§ 4386 to 
4389), which regulates the transportation of live stock over interstate 
railroads. Third. That of May 29, 1884,c. 60, § 6, 23 Stat. 31, 32, 
prohibiting interstate transportation by railroads of live stock affected 
with any contagious or infectious disease. Fourth. That of February 
4, 1887, c. 104, 24 Stat. 379, with its amendments of March 2, 1889, 
c. 382, 25 Stat. 855, and February 10, 1891, c. 128, 26 Stat. 743, 
known as the ‘ Interstate Commerce Act,’ by which a commission was 
created with large powers of regulation and control of interstate com- 
merce by railroads, and the sixteenth section of which act gives to the 
courts of the United States power to enforce the orders of the commis- 
sion. Fifth. That of October 1, 1888, c. 1063, 25 Stat. 501, pro- 
viding for arbitration between railroad interstate companies and their 
employés ; and, Sixth, the act of March 2, 1893, c. 196, 27 Stat. 531, 
requiring the use of automatic couplers on interstate trains, and em- 
powering the Interstate Commerce Commission to enforce its provi- 
sions.”’ 

Since this decision other laws more fully regulating interstate com- 
merce on land have been enacted, which need not here be stated. 
They show a constantly increasing tendency to exercise more fully and 
vigorously the power conferred by the commerce clause. It is well to 
notice, however, that Congress has assumed the duty of promoting the 
safety of public travel by enacting the Safety Appliance Law ; an act to 
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require reports of casualties to employés or passengers (31 Stat. 1446) ; 
a resolution directing the Interstate Commerce Commission to investi- 
gate and report on the necessity for block signals (34 Stat. 838) ; an 
act limiting the hours of service of employés ; and the act under con- 
sideration. These acts, all relating to interstate transportation, de- 
monstrate the belief of Congress that the safety of interstate travel is a 
matter of national concern, and its deliberate purpose to increase that 
safety by laws which it deems conducive to that end. I think, there- 
fore, that we may consider whether this act finds authority in the com- 
merce clause of the Constitution without embarrassment from any in- 
ferences which may be drawn from the inaction of Congress.' 


Let us now endeavor to ascertain what has been the attitude 
of the Supreme Court toward the most important attempts 
which Congress has made in recent years to regulate interstate 
commerce by land, and which are recapitulated in the foregoing 
citation.” 

The power of Congress, which was exercised in the passage 
of the Interstate Commerce Acts, to provide that charges by 
interstate carriers shall be reasonable and just, and that indi- 
vidual discriminations in the matter of rates shall not be made 
by such carriers. has been upheld in a series of cases. In some, 
the Supreme Court has upheld orders of the Interstate Com- 
merce Commission (which was established by the act), requir- 
ing carriers to refrain from greater charges for carrying mer- 
chandise to one specified place than to another.3 In others, 
criminal punishments have been imposed upon interstate car- 
riers for having made individual discriminations by the giving 
of rebates.‘ 

The act of Congress providing for safety appliances has been 


1 207 U. S. 463, at pp. §21-525. 

2 Inasmuch as the Anti-Trust Act of 1890, which may be added to the list of the 
acts of Congress regulating interstate commerce, attempted to regulate commerce 
in quite a different way from that in which navigation had up to that time been reg- 
ulated, a consideration of this act will be for the moment deferred. 

5 Cincinnati, New Orleans and Texas Pacific Railway v. Interstate Commerce Com- 
mission, 162 U. S. 184. Cf also Interstate Commerce Commission v. Brimson, 154 
U. S. 447, 473, which distinctly and expressly upholds the constitutionality of the act. 


* New York Central Railroad Company v. United States, 212 U. S. 481. 
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several times before the Supreme Court. In these cases the 
question of constitutionality seems not to have been raised; 
but in applying the provisions of the act to the particular facts 
of each case, the court has impliedly upheld its constitutionality. 
The act in question provided that after January 1, 1898 it should 


be unlawful for any common carrier engaged in interstate commerce by 
railroad to use on its line any locomotive engine engaged in moving in- 
terstate traffic not equipped with a power driving-wheel brake .. . 
[or] to haul or permit to be hauled or use on its line any car used in 
moving interstate traffic not equipped with couplers coupling auto- 
matically by impact [e/e.] ... [and] that any employé of any such 
common carrier who may be injured by any locomotive car or train in 
use contrary to the provision of this Act shall not be deemed to have 
assumed the risk thereby occasioned although continuing in the em- 
ployment of such carrier after the unlawful use of such locomotive car 
or train had been brought to his knowledge. 


In the case of Johnson v. Southern Pacific Company® the claim 
of an injured employee for damages was met by the objection 
that the dining car, in coupling which the accident occurred, 
was empty and had not actually started upon its trip; but the 
court overruled this objection on the ground that the car 


had been constantly used for several years to furnish meals to passengers 
between San Francisco and Ogden and for noother purposes. On the 
day of the accident the eastbound train was so late that it was found 
that the car could not reach Ogden in time to return on the westbound 
train, and it was therefore dropped off at Promontory to be picked up 
by that train as it came along that evening. 


The court on this ground overturned a verdict given for the 
defendant and ordered a new trial. 

In Schlemmer v. Buffalo, Rochester and Pittsburg Railroad 
Company? the main question was as to the meaning of that 
clause in the act which provides that the employee “ shall not 
be deemed to have assumed the risk” by reason of his know- 
ledge of a violation of the act by the company. The Supreme 
Court of Pennsylvania had affirmed a judgment of non-suit on 


1196 U.S. 1. 2205 U.S. 1. 
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the ground of contributory negligence on the part of the de- 
ceased. This judgment was reversed by the Supreme Court of 
the United States, because, in its opinion, the Pennsylvania 
court had refused to give effect to the provision of the act which 
covered this point. 

In 1906 Congress attempted to exercise its power of regulat- 
ing foreign and interstate commerce by providing that every 
carrier engaged in such commerce should be liable to “ any of 
its employés” and, in case of the death of an employee, to his 
widow and children ef¢c., for all damages caused by the negli- 
gence of any of its officers, and that the fact that the employee 
was guilty of contributory negligence should not of itself bar 
recovery. In the Employers’ Liability Cases" this law was de- 
clared to be unconstitutional because it in terms applied to “ any 
of its [the carrier’s] employés ” and thus affected employees not 
engaged in interstate and foreign commerce. This decision was 
reached notwithstanding the fact that in both suits the plaintiff's 
deceased was at the time of his death admittedly “serving as 
a fireman on a locomotive actually engaged in moving an inter- 
state commerce train.” It was contended by the defendants in 
these cases that the act was unconstitutional upon another ground, 
viz., because it attempted to regulate the relations of master and 
servant, which were not fairly parts of interstate commerce. 
This contention was declared to be unsound.? It may therefore 


1 207 U. S. 463. 

2 Justice White in delivering the opinion of the court, said: “ We may not test 
the power of Congress to regulate commerce solely by abstractly considering the par- 
ticular subject to which a regulation relates, irrespective of whether the regulation in 
question is one of interstate commerce. On the contrary, the test of power is not 
merely the matter regulated, but whether the regulation is directly one of interstate 
commerce, or is embraced within the grant conferred on Congress to use all lawful 
means necessary and appropriate to the execution of the power to regulate com- 
merce. We think the unsoundness of the contention, that because the act regulates 
the relation of master and servant, it is unconstitutional, because under no circum- 
stances and to no extent can the regulation of such subject be within the grant of 
authority to regulate commerce, is demonstrable. We say this because we fail to 
perceive any just reason for holding that Congress is without power to regulate the 
relation of master and servant, to the extent that regulations adopted by Congress 
on that subject are solely confined to interstate commerce, and therefore are within 
the grant to regulate that commerce or within the authority given to use all means 
appropriate to the exercise of the powers conferred. To illustrate: Take the case of 
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be said that Congress may regulate many if not all of the legab 
relations of persons engaged in interstate transportation both 
with the public which employs them and with their employees, 
where such relations arise out of the act of transportation and 
where such employees are directly engaged in interstate or 
foreign commerce. 

As yet, however, we have not ascertained whether the power 
of regulation possessed by Congress may be extended so as to 
embrace purely intrastate commerce by land where the regula- 
tion of that commerce is necessary in order that the regulation 
of interstate commerce may be effective. 

This question has been considered if not decided by the 
Supreme Court in the recent cases upon the power of Congress 
to regulate interstate commerce. The Employers’ Liability cases. 
would seem to hold that the mere fact that one is an employee 


an interstate railway train, that is, a train moving in interstate commerce, and the 
regulation of which is therefore, in the nature of things, a regulation of such com- 
merce, It cannot be said that because a regulation adopted by Congress as to such 
train when so engaged in interstate commerce deals with the relation of the master 
to the servants operating such train or the relations of the servants engaged 1n such 
operation between themselves, that it is not a regulation of interstate commerce. 
This must be, since to admit the authority to regulate such train, and yet to say that 
all regulations which deal with the relation of master and servants engaged in its 
operation are invalid for want of power would be but to concede the power and then 
to deny it, or at all events to recognize the power and yet to render it incomplete. 

Because of the reasons just stated we might well pass from the consideration of 
the subject. We add, however, that we think the error of the proposition is shown 
by previous decisions of this court. Thus the want of power in a state to interfere 
with an interstate commerce train, if thereby a direct burden is imposed upon inter- 
state commerce, is settled beyond question, A/ississippi R. R. Com.v. Lilinois Central 
R. R., 203 U. S. 335, 343, and cases cited; Atlantic Coast Line R. R. v. Wharton 
et al., Railroad Commissioners, 207 U.S. 328. And decisions cited in the margin, 
holding that state statutes which regulated the relation of master and servant were 
applicable to those actually engaged in an operation of interstate commerce, because 
the state power existed until Congress acted, by necessary implication refute the con- 
tention that a regulation of the subject, confined to interstate commerce, when 
adopted by Congress would be necessarily void because the regulation of the relation 
of master and servant was, however intimately connected with interstate commerce, 
beyond the power of Congress. And a like conclusion also persuasively results from 
previous rulings of this court concerning the act of Congress, known as the Safety 
Appliance Act. Yohnson v. Southern Pacific Lo.,196 U.S.1; Schlemmer v. Buffalo, 
Rochester etc. K'y., 205 U.S. 1.” At least four of the members of the court concurred 
in Justice White’s view that Congress has the power to regulate the relations of 
masters and servants engaged in interstate commerce. 
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of a person engaged in interstate commerce is not sufficient to 
justify the regulation by Congress of his relations with his em- 
ployer. In order to be subject to the regulatory power of Con- 
gress the employee himself must be actually engaged in inter- 
state commerce. This would seem to be admitted by most of 
the judges who dissented from the majority decision in this 
case. If this principle is permanently adopted by the Supreme 
Court, it will have the effect of taking out of the jurisdiction of 
Congress all the employees of manufacturing corporations de- 
voting their attention strictly to manufacturing. The contract- 
ual relations of such employees may not be the subject of con- 
gressional regulation. This view of the law is corroborated by 
such cases as Mugler v. Kansas’, Powell v. Pennsylvania? and 
United States v. E. C. Knight Company 3, which hold that it is 
in the power of the states and not in the power of Congress to 
regulate manufacturing by determining, for example, what 
articles may be manufactured in the several states. It has also 
been expressly held that neither life insurance, nor insurance 
against fire, nor insurance against the perils of the sea is in- 
cluded within the constitutional conception of commerce.‘ 

In the Employers’ Liability cases, however, the Supreme 
Court did not determine whether Congress, in order to regulate 
effectively the technical operations of carriers engaged in inter- 
state commerce, has the right incidentally to regulate intrastate 
commerce. In one of the cases arising under the Safety Appli- 
ances Acts, on the other hand, it decided that a car ordinarily 
used in interstate commerce was an instrument of such com- 
merce although standing still and not having commenced its 
journey. It has also held that a rate made by a railway from 
a point within a state to a point without a state is an interstate 
rate, and that no state may regulate that portion of it which 
may be charged for the journey within the state®; and further, 


1123 U. S. 623. 2127 U.S. 678. 3156 U.S. 1. 

*New York Life Insurance Company v. Cravens, 178 U. S. 389; Insurance Com- 
pany v. Dunbam, 11 Wallace, 1; Hooper v. California, 155 U. S. 648. 

5 Johnson v, Southern Pacific Company, 205 U. S. 1. 


* Wabash St. Louis and Pacific Railway Company ». Illinois, 118 U. S. 557, over- 
ruling Peik v. Chicago and Northwestern Railway Company, 94 U. S. 164. 
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that this rate is subject, as an interstate rate, to the jurisdiction 
of the Interstate Commerce Commission.‘ Two recent cases? 
tend even more strongly in the same direction. In these cases 
the state of Kansas attempted to impose upon foreign corpora- 
tions engaged in interstate commerce a tax upon their entire 
capital stock for the privilege of doing intrastate commerce. 
The Supreme Court held the law unconstitutional. Justice Har- 
lan, who delivered the opinion of the court in both cases, said: 


The statutory requirement that the telegraph company shall, as a condi- 
tion of its right to engage in local business in Kansas, pay into the 
the state school fund a given per cent of its authorized capital, repre- 
senting all its business and property everywhere, is a burden on the 
company’s interstate commerce and its privilege to engage in that com- 
merce, in that it makes both such commerce as conducted by the com- 
pany and its property outside of the state contribute to the support of 
the state’s schools. . . . We can not fail to recognize the intimate con- 
nection which at this day exists between the interstate business done 
by interstate companies and the local business which, for the conveni- 
ence of the people, must be done or can generally be better and more 
economically done by such interstate companies rather than by domestic 
companies organized to conduct only local business. 


In reaching these conclusions the Supreme Court would seem 
to have been governed by the same ideas which it had in mind 
in deciding cases relative to the power of Congress to regulate 
navigation. Thus in the case of The Daniel Ball,3 to which 
several references have already been made, the court upheld 
the action of the United States government in demanding a 
license of a steamboat plying navigable waters—in this case a 
river wholly within a state—between two points in the same 
state. The decision was based upon the grounds: first, that the 
vesse’ was engaged in navigating the waters of the United 
States, and second, that she was carrying merchandise destined 


1 Cincinnati, New Orleans and Texas Pacific Railway v. Interstate Commerce Com- 
mission, 162 U. S. 184. 

* Western Union Telegraph Company v. Kansas and The Pullman Company v. 
Kansas, 30 Supreme Court Reporter, 190, 232. 
* 10 Wallace, 557. 
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for points out of the state, although it was admitted that she 
“did not run in connection with, or in continuation of, any line 
of vessels or railway leading to other states.” In rendering this 
decision the court said: 


The fact that several different and independent agencies are employed 
in transporting the commodity, some acting entirely in one state, and 
some acting through two or more states, does in no respect affect the 
character of the transaction. To the extent in which each agency acts 
in that transportation, it is subject to the regulation of Congress. It 
is said that if the position here asserted be sustained, there is no such 
thing as the domestic trade of a state ; that Congress may take the en- 
tire control of the commerce of the country, and extend its regulations 
to the railroads within a state on which grain or fruit is transported to 
a distant market. We answer that the present case relates to trans- 
portation on the navigable waters of the United States, and we are not 
called upon to express an opinion upon the power of Congress over 
interstate commerce when carried on by land transportation. And we 
answer further, that we are unable to draw any clear and distinct line 
between the authority of Congress to regulate an agency employed in 
commerce between the states, when that agency extends through two 
or more states and when it is confined in its action entirely within the 
limits of a single state. If its authority does not extend to an agency 
in such commerce, when that agency is confined within the limits of a 
state, its entire authority over interstate commerce may be defeated. 
Several agencies combining, each taking up the commodity transported 
at the boundary line at one end of a state, and leaving it at the bound- 
ary line at the other end, the federal jurisdiction would be entirely 
ousted, and the constitutional provision would become a dead letter. 


In a recent circuit court of appeals case’ it was held that the 
rule laid down in The Daniel Ball should be applied to inter- 
state commerce by land, and that a car which was used to aid 
in the transport of goods from a point outside of the state toa 
point within the state was engaged in interstate commerce, al- 
though the car itself, running on a narrow-gauge road which 
ended in the state, could not go outside of the state. The com- 
pany was accordingly punished for not equipping such car with 


1 United States v. Colorado and Northwestern Railway Company, 85 C. C. A. 27. 
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automatic couplers in accordance with the act of Congress." 
Further, it has been decided by the Supreme Court that a steam 
shovel, so arranged as to travel on its own wheels by rail and 
being hauled from a point in one state to a point in another 
state, is a car engaged in interstate commerce.? The Supreme 
Court, however, has not yet decided whether a car which is ad- 
mittedly engaged only in intrastate commerce is subject to the 
regulatory power of Congress, ¢. g., in the matter of safety ap- 
pliances, where it is coupled to a car engaged in interstate com- 
merce. If sucha car is not regarded as subject to the power of 
Congress, the exercise by that body of its power to regulate in- 
terstate commerce will be rendered singularly ineffective; for 
automatic coupling by impact, as prescribed by Congress, is na- 
turally impossible when one of the cars is not equipped with an 
automatic coupler; and, unless cars are actually coupled auto- 
matically by impact, the purpose of the regulation of Congress, 
viz., the protection of the safety of trainmen engaged in interstate 
commerce, will not be realized. It would seem therefore to be 
true that most regulations which might be passed as to the tech- 
nical operations of railways engaged in interstate commerce 
would lose greatly in effectiveness if it were not possible to ap- 
ply them also to vehicles of commerce engaged only in state 
commerce. Thus, if power brakes make for the safety of trans- 
portation, their absence in the case of cars exclusively engaged 
in state commerce would increase the dangers of interstate com- 
merce where that was carried on over a railway engaged in both 
kinds of commerce. From many points of view, accordingly, 
effective regulation of interstate commerce would seem nec- 
essarily to involve the regulation of commerce which is primarily 
and strictly state commerce. Where this is the case, it would 
seem that the power to regulate state commerce as incident to 
the regulation of interstate commerce should be recognized as 

'The contrary view, however, seems to have been adopted in United States v. 
Geddes, 65 C. C. A. 320. 

*Schlemmer v, Buffalo cfc. Railway Company, 205 U. S. 1. 


5 For this reason a lower state court has held that the Safety Appliance Acts forbid 
coupling such a car to an interstate car in any way except by impact. Winkler ». 
Philadelphia and Reading Railway Company, 4 Pennewill, (Del.) 80. 
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possessed by Congress. Such would seem also to be the law, if 
the rules which have been applied to navigation are applicable 
to land commerce. The courts, as has been pointed out, already 
exhibit a tendency to adopt this view. The cases decided un- 
der the Anti-Trust Act* would seem to point in the same direc- 
tion. 

Do the same considerations which have determined the atti- 
tude of the Courts concerning navigation require a recognition 
of similar powers in Congress to regulate all commerce by land, 
whether it be interstate or foreign on the one hand or intrastate 
on the other? 

At first blush it may seem that the conditions in land com- 
merce are different from those in navigation. But as Justice 
Brewer, referring to the suggestion that there is a difference 
between natural highways, such as navigable waters, and arti- 
ficial highways, such as railways, said in Monongahela Naviga- 
tion Company v. United States: 


The power of Congress is not determined by the character of the high- 
way. Nowhere in the Constitution is there given power in terms over 
highways, unless it be- that clause to establish post-offices and post- 
roads. The power which Congress possesses in respect to this taking 
of property springs from the grant of power to regulate commerce, and 
the regulation of commerce implies as much control over an artificial 
as over a natural highway. They are simply the means and instrumen- 
talities of commerce, and the power of Congress to regulate commerce 
carries with it power over all the means and instrumentalities by which 
commerce is carried on. There may be differences in the modes and 
manner of using these different highways, but such differences do not 
affect or limit that supreme power of Congress to regulate commerce 
and in such regulation to control] its means and instrumentalities. We 
are so much accustomed to see artificial highways, such as common 
roads, turnpike roads and railroads, constructed under the authority of 
the states, and the improvement of natural highways carried on by the 
general government, thatat the first it mightseem that there was some 
inherent difference in the power of the national government over them. 
But the grant of the power is the same. There are not two clauses of 
the constitution, each severally applicable to a different kind of high- 


' See infra, pp. 248 ef seg. 
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way. The fee of the soil in neither case is in the general government, 
but in the states or private individuals. The differences between the 
two are in their origin—nature provides the one, man establishes the 
othez.’ 


In this case it was held that Congress might in the exercise of 
its commerce power condemn and appropriate, with just com- 
pensation, the property, consisting of locks and dams on navi- 
gable waters, of a corporation organized under a state law to 
improve the waters of a river for purposes of navigation. 

If again it be said that land routes are constructed either di- 
rectly by the states or under their authority, the answer is that 
it is not necessary that they be so constructed. Congress has 
under the constitution the power to construct them or to author- 
ize their construction.* Not only may Congress grant to state 
corporations the franchise to operate an interstate railroad,3 
but it may also itself create corporations in order more effec- 
tively to exercise one of its constitutional powers+; and it may 
itself exercise the power of eminent domain5, or it may give 
authority to exercise such a power to a corporation, even if 
such corporation is organized by a state.® 


1148 U. S. 312, 342. 

2 Cf. California v. Pacific Railroad Company, 127 U.S. 1, 39, where it is said: 
“The power to construct, or to authorize individuals or corporations to construct 
national highways and bridges from state to state, is essential to the complete con- 
trol and regulation of interstate commerce. Without authority in Congress to estab- 
lish and maintain such highways and bridges, it would be without authority to regu- 
late one of the most important adjuncts of commerce . . . Of course the authority 
of Congress over the territories of the United States, and its power to grant franchises 
exercisable therein, are, and ever have been, undoubted. But the wider power was 
very freely exercised, and much to the general satisfaction, in the creation of the vast 
system of railroads connecting the East with the Pacific, traversing states as well as 
territories, and employing the agency of state as well as federal corporations.” In 
quoting this passage with approval the Supreme Court said, in Cherokee Nation »v. 
Southern Kansas Railway Company, 135 U. S. 641: “ Upon this point nothing more 
need be said.” (Cf also Indiana v. United States, 148 U.S. 148, which impliedly 
recognizes the propriety of the action of Congress in providing for the construction of 
interstate highways; approved in Wilson v. Shaw, 204 U. S. 24, which goes far toward 
holding as constitutional the action of Congress in constructing the Panama Canal. 

* This was decided in California v. Pacific Railroad Company, as a necessary part 
of the decision that California could not tax such a franchise. 


*M’Culloch v. Maryland, 4 Wheaton, 316. ® Kohl v. United States, 91 U. S. 367. 
* United States v. Gettysburg Electric Railway Company, 160 U. S. 668. 
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Up to the present time, as has been shown, Congress has 
very seldom taken action with regard to the construction of 
land highways and has only very recently, as in the Safety Ap- 
pliances Acts and the Employers’ Liability Acts, attempted any 
regulation of the technical operations of interstate carriers by 
land. But it would seem, as in the case of navigation, that its 
power of regulation should be recognized as extending to 
matters incidental to interstate commerce by land whenever 
their regulation is necessary to the effective regulation of such 
commerce, regardless of the fact that they are not strictly inter- 
state commerce. 

It is conceivable, in these days of scientific invention, that 
methods of transportation may be devised which do not make 
use, as do railways, of specially constructed highways. Thus it 
would not require an extraordinary development of motor vehi- 
cles using ordinary highways, or of the recently invented air 
ship, to provide us with means of communication which will 
make a distinction between interstate and intrastate vehicles as 
difficult and as inexpedient as in the case of vessels engaged in 
navigation. In order that travel and transportation may be safe 
under such conditions, all vehicles, whatever be their commer- 
cial character, must observe the same rules, and if a license be 
required they must be licensed upon the same terms. If such 
conditions should ever arise, no one can doubt that Congress 
with the approval of the Supreme Court will assert its power to 
regulate commerce by land or by air to the same extent to which 
it has already regulated commerce by water. 

To reach these results the Supreme Court will, if necessary, 
abandon the idea so recently expressed that the power to regu- 
late navigation is based on the admiralty clause and will resort to 
Chief Justice Marshall’s view that this power is derived from the 
commerce clause. Any attempt to deny to Congress the right, 

for example, to insist that safety appliances shall be provided 
for all cars which use a highway capable of being used for in- 
terstate commerce, and to emphasize the distinction between an 
interstate and a state vehicle when that distinction will tend to 
diminish the effectiveness of the power of Congress to regulate 
interstate commerce, indicates an inability to see the fundamen- 
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tal principle which the Supreme Court has steadily endeavored 
to apply in the long course of its history, viz., uniform regu- 
lation of all commerce, whether by water or by land. When 
the commerce clause was believed to be broader than the ad- 
miralty clause, the court referred the power of Congress to re- 
gulate navigation to that clause. When by reason of the wider 
conception of navigable waters, which was developed through 
the exercise of the admiralty jurisdiction, the admiralty clause 
was regarded as vesting wider powers of regulation in Congress, 
resort was had by the court to that clause of the constitution. 
Such at any rate are the conclusions which we must draw from 
a study of the most recent cases determining the effect of the 
Anti-Trust Act of 1890. 


Ill. The power of Congress to regulate commerce other than 
transportation 

Until the latter part of the nineteenth century the regulation 
by Congress of navigation was not extended, except in a few 
cases, to anything but the means and instrumentalities of trans- 
portation. Indeed, the only laws passed by Congress that went 
beyond such limits were those which fixed the liability to 
shippers of carriers by water. In the case of commerce by 
land, however, Congress extended its regulation not only to 
carriers and shippers, but also to other persons who were en- 
gaged in foreign and interstate commerce. For while the de- 
cision that commerce included navigation, with all the implicat- 
ions which have been noted, laid the basis for the comprehensive 
powers of Congress to regulate transportation both by water 
and by land, a series of decisions limiting the powers of the states 
over commerce announced the principle that commerce was 
something more than mere transportation and communication 
and embraced, for example, sales and agreements with regard 
to sales. Thus the states were forbidden to tax salesmen of 
business houses in other states for the privilege of taking orders 
for goods within their limits. Thus again the states were for 
bidden to prohibit the sale within their limits of what the Supreme 


1 Robbins v. Shelby County Taxing istrict, 120 U. S. 489. 
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Court recognized to be a legitimate article of commerce.’ In 
this way it was recognized that commerce was something more 
than transportation, and in this way naturally the powers of 
Congress were really increased beyond the extent to which they 
had originally been exercised with regard to navigation. 

When there sprang up throughout this country, as a result of 
the very general concentration of industry, great corporations 
and congeries of corporations acting in harmony with each other, 
each great corporation or group of corporations apparently 
striving for a monopoly of the particular branch of industry to 
which its attention was devoted, the way was clear for Congress 
to extend, if it saw fit, its power of regulation to that part of 
foreign and interstate commerce not embraced within trans- 
portation. This field it attempted to occupy by the Anti-Trust 
Act, passed in the latter part of the nineteenth century. This 
act made illegal any contract, combination or conspiracy in re- 
straint of trade or commerce with foreign nations or among the 
several states, thus laying down the rule that there should be 
freedom of ccmpetition in foreign and interstate commerce. 

One of the first, if not the first, of the cases arising under 
this act was United States v. E. C. Knight Company,’ in which 
it was held that a purchase by one manufacturing corporation 
of the plant of a competitor was not and could not be prohib- 
ited by the act of Congress, because manufacturing was not 
commerce, even if the articles manufactured were intended to 
be sent out of the state. 

Since the decision of this case a number of other cases have 
come before the court. Some of these have involved the legal- 
ity of agreements of transportation companies and are of inter- 
est not because they have in any way explained the meaning of 
commerce—for the companies concerned were admittedly en- 
gaged in commerce—but because they indicated an intention 
upon the part of the court to apply the act strictly, without 
considering whether the effect of the contract in question was 


1 Leisy v. Hardin, 135 U. S. 100; Schollenberger v. Pennsylvania, 171 U. S. 1. 
37156 U.S. 1. 
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or was not an unreasonable restraint of commerce.* Other 
cases, however, have attempted to define or at any rate to de- 
scribe commerce, and have held that interstate commerce com- 
prehends “intercourse for all the purposes of trade in any and 
all its forms, including the transportation, purchase, sale and 
exchange of commodities between citizens of different states,” 
and that the power to regulate it ‘‘ embraces all the instrumen- 
talities by which such commerce is conducted.”* Accordingly 
agreements have been held to be illegal between corporations. 
engaged in the manufacture, sale and transportation of com- 
modities, whereby competition among them as to interstate 
commerce was avoided.3 In the Northern Securities case the 
formation of a holding company, which actually controlled 
through ownership of stock the operations of competing trans- 
portation companies, was held to be illegal; and in Continental 
Wall Paper Company v. Voight it was held that, if articles were 
sold in accordance with a contract made in restraint of com- 
merce among the several states, the seller could not recover 
the purchase price.‘ 

Some of the later cases decided in applying the Anti-Trust 
Act have gone far in limiting the effect of the decision in the 
Knight case. Thus in Swift and Company v. United States > 
the bill of injunction granted in the circuit court charged 


a combination of a dominant proportion of the dealers in fresh meat 
throughout the United States not to bid against each other in the live- 
stock markets of the different states, to bid up prices for a few days in 
order to induce cattle men to send their stock to the stock yards, to fix 
prices at which they will sell and to that end to restrict shipments of 
meat when necessary, to establish a uniform rule of credit to dealers 


1 Such cases were United States v. Trans-Missouri Freight Association, 166 U. S. 
290; and United States v, Joint Traffic Association, 171 U. S. 505. 

2 Northern Securities Company v. United States, 193 U. S. 197. 

5 Addyston Pipe and Steel Company v. United States, 175 U.S. 211; Montague v. 
Lowry, 193 U.S. 38; Continental Wall Paper Company v. Voight eéc., 212 U.S. 227.. 

*This case was distinguished from Connolly v. Union Sewer Pipe Co., 184 U. S. 
540, where recovery was permitted on a contract of sale, not a part of the illegal 
combination into which the seller was admitted to have entered. 


§ 196 U. S. 375. 
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and to keep a black list, to make uniform and improper charges for 
cartage, and finally to get less than lawful rates from the railroads to 
the exclusion of competitors. It is true that the last charge is not 
clearly stated to be a part of the combination. 


This bill was demurred to, and the case came before the Su- 
preme Court on the demurrer, so that there was no question as 
to the facts. The Supreme Court modified slightly but other- 
wise affirmed the decree of the lower court issuing the injunc- 
tion. In the course of the opinion delivered by Justice 
Holmes it was said, in answer to the objection that the bill did 
not set forth sufficient definite or specific facts: 


The scheme as a whole seems to be within reach of the law. Thecon- 
stituent elements, as we have stated them, are enough to give to the 
scheme a body and, for all that we can say, to accomplish it... Al- 
though the combination alleged embraces restraint and monopoly of 
trade within a single state, its effect upon commerce among the states 
is not accidental, secondary, remote or merely probable. On the al- 
legations of the bill the latter commerce no less, perhaps even more, 
than commerce within a single state is an object of attack. 


Somewhat the same view was taken by the Supreme Court in 
the later case of Loewe v. Lawlor.t' This case also came up on 
demurrer and involved the legality under the Anti-Trust Act 
of an alleged combination among workmen in the nature of a 
boycott following a strike. The averments of the complaint, as 
summarized by the court, were: 


that there was an existing interstate traffic between plaintiffs and citizens 
of other states, and that for the direct purpose of destroying such in- 
terstate traffic defendants combined, not merely to prevent plaintiffs 
from manufacturing articles then and there intended for transportation 
beyond the state, but also to prevent the vendees from reselling the 
hats which they had imported from Connecticut, or from further nego- 
tiating with plaintiffs for the purchase and interstate transportation of 
such hats from Connecticut to the various places of destination. So 
that, although some of the means whereby the interstate traffic was to 
be destroyed were acts within a state, and some of them were in them- 
selves as a part of their obvious purpose and effect beyond the scope 


1 208 U. S. 274. 
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of federal authority, still, as we have seen, the acts must be considered 
as a whole, and the plan is open to condemnation, notwithstanding a 
negligible amount of interstate business might be affected in carrying 
it out. If the purposes of the combination were, as alleged, to prevent 
any interstate transportation at all, the fact that the means operated at 
one end before physical transportation commenced, and at the other 
end after physical transportation ended, was immaterial. 


The court decided that ‘‘a case within the statute was set up 
and that the demurrer should have been overruled.” It may 
therefore be said that in the case of commerce by land, whether 
transportation or not, as well as in the case of navigation, Con- 
gress has the right incidentally to regulate intrastate commerce 
where such regulation is necessary to the effective regulation of 
interstate commerce. 


IV. The power of Congress to prohibit commerce 


The rule which had been actually applied to navigation, véz., 
that Congress, in the exercise of its power to regulate, has the 
right to prohibit commerce, has been applied to both foreign 
commerce, not navigation," and to interstate commerce by land.” 
In United States v. Delaware and Hudson Company, Justice 
White, in delivering the opinion of the court, said: “ We then 
construe the statute as prohibiting a railroad company engaged 
in interstate commerce from transporting in such commerce 
articles or commodities’ under conditions which are specified. 
“The question then arises whether, as thus construed, the 
statute was inherently within the power of Congress to enact as 
a regulation of commerce. That it was, we think, is apparent.”3 


1 Buttfield v. Stranahan, 192 U. S. 470. 

?Champion v. Ames, 188 U. S, 321; United States v. Delaware and Hudson Com- 
pany, 213 U. S. 366. 

5 He added that, if reference to authority were necessary, it was “ afforded by a 
consideration of the ruling in the Aew Haven case to which we have previously re- 
ferred.” (This was the case of the New Haven Railroad v. Interstate Commerce 
Commission, 200 U. S. 361, in which it was held that the Interstate Commerce Act 
prevented “a carrier engaged in interstate commerce from buying and selling a com- 
modity which it carried, in such a way as to frustrate the provisions of the act, even 
if the effect of applying the act would be substantially to render buying and selling 
by an interstate carrier of a commodity which it transported practically impossible.) 
“We do not say this,” Justice White continued, “ upon the assumption that by the 
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The hint given in this opinion, that the power of Congress to 
regulate commerce is subject to the ordinary constitutional lim- 
itations on the powers of the United States government, is made 
in a more forcible manner in Champion v. Ames, where it is dis- 
tinctly stated that the commerce power of Congress “ although 
plenary cannot be deemed arbitrary, since it is subject to such 
limitations or restrictions as are prescribed by the Constitution ” ; 
and in Monongahela Navigation Company v. United States* 
and in Adair v. United States? it is held that the commerce 
power is subject to the limitations of the fifth amendment. 

The foregoing examination of the decisions upon the recent 
legislation of Congress regulating commerce would appear to 
yield the following results. In the first place, there has been 
an extension of the matter subject to Congressional regulation. 
Not merely transportation and its incidents but also the sale 
and exchange of commodities are commerce. In the second 
place, the fact that the power to regulate implies the power, 
subject to other constitutional limitations, to prohibit, is given 
an emphasis which it had never before received apart from the 
regulation of navigation. 


V. The power of the states to prohibit the sale of articles 


It has been pointed out that a state has no power, in the 
absence of Congressional action, to prohibit the sale in the state 
of what the Supreme Court considers to be an article of foreign 
or interstate commerce. Such an article is one which, in the 
opinion of the court, is made the subject of purchase and sale 
in the ordinary course of trade and is at the same time in the 


grant of power to regulate commerce the authority of the government of the United 
States has been unduly limited on the one hand and inordinately extended on the 
other, nor do we rest it upon the hypothesis that the power conferred embraces the 
right absolutely to prohibit the movement between the states of lawful commodities 
or to destroy the governmental power of the states as to subjects within their jurisdic- 
tion, however remotely and indirectly the exercise of such powers may touch inter- 
state commerce, On the contrary, putting these considerations entirely out of mind, 
the conclusion just previously stated rests upon what we deem to be the obvious re- 
sult of the statute as we have interpreted it; that it merely and unequivocally is con- 
fined to a regulation which Congress has the power to adopt and to which all preéx- 
isting rights of the railroad companies were subordinated.” 
1148 U.S. 312. * 208 U. S. 161. 
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original package in which it has been brought into the state 
and in the hands of the person who brought it in.* But it has 
been held that Congress may constitutionally provide that such 
an article may on its arrival in the state be subject to the police 
power of the state.* Congress may therefore subject to state 
regulation any article of foreign or interstate commerce. 
Further, the Supreme Court has indicated in a number of 
cases that, notwithstanding the grant of the commerce power to 
Congress, the states have the right to prohibit the sale within 
their borders of any article which by reason of its unmerchant- 
able condition they deem prejudicial to health or morals, and 
which because of this unmerchantable condition is not an article 
of commerce.’ The court has also held that a state may pro- 
hibit the sale in the state of an article which by reason of adul- 
teration is calculated to deceive an unwary purchaser, although 
the article be sold in the original package and by the person 
who brought it into the state.* In most of the cases recogniz- 
ing this power in the states, the state had prohibited the sale of 
the article in the absence of Congressional action as to the arti- 
cle in question. In Plumley v. Massachusetts, however, the 
article the sale of which was prohibited was oleomargarine 
which had been manufactured, packed and branded in accord- 
ance with an act of Congress regulating the manufacture, sale, 
importation and exportation of oleomargarine and imposing a 
tax thereon. Notwithstanding this action of Congress, the 
Supreme Court held that, because the oleomargarine in ques- 
tion was colored to imitate yellow butter manufactured out of 
unadulterated milk or cream, the state might prohibit its sale 


1 Leisy v. Hardin, 135 U. S. 100. * Jn re Rahrer, 140 U. S. 545. 

* Cy. Hannibal ef. Railroad Company v. Husen, 95 U. S. 465, and Bowman 2. 
Chicago and Northwestern Railway Company, 125 U. S. 465, where it is said that a 
state may exclude persons and animals suffering from contagious or infectious dis- 
eases, as well as convicts or lunatics or other persons liable to be a public charge; 
also The License Cases, 5 Howard, 504, 600, where it is intimated that the state may 
exclude an article which “ from its nature does not belong to commerce, or if its con- 
dition from putrescence or other cause is such when it is about to enter the state 
that it no longer belongs to commerce. 

*Plumley v, Massachusetts, 155 U. S. 461. Cf also Patterson v. Kentucky, 97 
U. S, 501, and Crossman v. Lurman, 192 U. S. 189. 
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within the state.* It may accordingly be said that Congress 
may not, in the exercise of its power to regulate commerce, 
force a state to permit the sale within its borders of an article 
which by reason of its condition is deleterious to the public 
health or by reason of its appearance is liable to deceive the 
unwary purchaser and which, therefore, is not an article of 
commerce.’ 

Finally, it is to be remembered that Congress does not pos- 
sess any police power apart from that which is incident to its 
power over interstate and foreign commerce. Thus it has been 
held that, while Congress may punish any one who brings to 
the United States any alien woman for an immoral purpose, it 
may not punish one who keeps or harbors such a woman within 
three years after she is brought here.3 


VI. Conclusions 


In summarizing the conclusions which may be drawn from an 
examination of the decisions of the Supreme Court upon the 
power of Congress to regulate commerce with foreign nations 
and among the several states, it seems advisable to present them 
under the following heads: first, what is commerce; second 
what is interstate commerce; and third, what is the meaning of 
the word “ regulate.” 

(1) Commerce, as a subject of Congressional regulation, em- 
braces, in the first place, transportation both by water and by 
land and the means and instrumentalities of transportation. 
Commerce therefore includes not merely the act of transporting 
persons or articles from one place to another, but both natural 
and artificial land and water routes and their terminals, such as 

'In this case four Justices dissented, and, in the later case of Schollenberger v. 
Pennsylvania, 171 U. S. 1, it was held that the state might not probibit the sale of 
all oleomargarine. In this last case, the court refers to the act of Congress with 
reference to oleomargarine and says: “ Any legislation of Congress upon the subject 
must of course be regarded by this court as a fact of the first importance. If Con- 
gress has affirmatively pronounced the article to be a proper subject of commerce, we 
should properly be influenced by that declaration.” 


2 (f. also Patapsco Guana Company v. North Carolina Board of Agriculture, 171 
U. S. 345, and Reid v. Colorado, 187 U. S. 137, which recognizes the right of the 
state in the absence of action by Congress to pass dona fide non-discriminating in- 
spection laws. 

5 Keller v. United States, 213 U. S. 138. 
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harbors, the vehicles by which the act of transporting is per- 
formed, and the persons, both carriers, shippers and consignees 
on the one hand, and employers and employed on the other, 
engaged in the act of transporting. Commerce embraces, in 
the second place, purchases and sales and the negotiations 
leading thereto of all articles ordinarily made the subject of 
trade, and agreements for such purchases and sales, both be- 
tween the sellers among themselves and the purchasers among 
themselves on the one hand, and the sellers and purchasers 
with each other on the other hand. Commerce therefore does 
not embrace insurance or manufacturing ; although the tendency 
of the courts is to include manufacturing where its regulation is 
necessary to the effective regulation of what is admittedly com- 
merce. Commerce does not embrace the ordinary internal 
police of the states, not incidental to commerce transcending 
the borders of a single state; although there are a few cases 
which hold that Congress may forbid, in the exercise of the 
commerce power, acts such as the plundering of wrecked ves- 
sels, even where such plundering has taken place above high 
water mark and therefore within the jurisdiction of a state. 

(2) Commerce among the states is, first, that commerce, as 
above described, which originates in one state and terminates in 
another state, and second, that commerce, as above described, 
which originates and terminates in the same state, where the 
regulation by Congress of such commerce is necessary to the 
effective regulation by that body of the commerce which origi- 
nates in one state and terminates in another. On this account 
there is a tendency to regard as a part of interstate commerce 
the manufacture of articles by corporations or groups of cor- 
porations admittedly engaged in interstate commerce, where the 
regulation of such manufacturing is necessary to the effective 
regulation by Congress of what is recognized to be interstate 
commerce. 

(3) The power to regulate commerce includes the powers: 
first, to construct or provide, even by the chartering of corpora- 
tions, for the construction of commercial routes by water and 
by land, and to lay down the rules to be observed by those 
making use of such routes; second, to determine the legal, in- 
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cluding the contractual, relations which shall exist between 
shippers and carriers, between carriers and their employees, 
between sellers, and between sellers and purchasers; third, to 
prohibit commerce in certain articles and certain methods of car- 
rying on commerce and to license those engaged in commerce; 
and fourth, to subject interstate commerce, in certain respects, 
to regulation by the states. The exercise of all these powers 
is, however, subject to the limitations of the constitution, such 
as the fifth amendment, protecting private rights. Furthermore, 
the power to regulate does not include the right to regulate 
purely intrastate matters which have no relation to interstate 
commerce, nor the right to force upon a state an article which 
by reason of its condition is not an article of commerce. 
Finally, it is to be observed that there has apparently been 
less objection, both on the part of the public, as evidenced by 
the smaller number of litigated cases, and on the part of the 
Supreme Court, as evidenced by its decisions, to accord to 
Congress a wide power over navigation than to accord to it such 
a power over land commerce. The explanation is probably to 
be found, in part, in the fact that the power of Congress over 
navigation was defined by, or at least under the influence of, 
Chief Justice Marshall, whose belief in wide national powers is 
so well known, and, in part in the desire of the people of the 
states that Congress should improve harbors and waterways. 
The attempt has been made in this paper to show that there 
is no real basis, either in the nature of the subject or in the 
decisions of the Supreme Court, for a distinction between com- 
merce by water and commerce by land, and to indicate that the 
Supreme Court will probably be forced by the necessities of the 
situation to apply to commerce by land the same rules which it 
has in the past applied to commerce by water, even if thereby 
the field which we have become accustomed to regard as sub- 


ject to state rather than to Congressional action be seriously, 


narrowed and that popularly recognized as in the jurisdiction of 


Congress be greatly enlarged. 
FRANK J. GOODNOW. 
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THE CONSTITUTIONAL STATUS OF THE DISTRICT 
OF COLUMBIA 


WO reasons are commonly given for the present anomal- 
"rE ous government of our national capital. The one which 
appeals especially to those inhabitants of the capital 
who favor the present government is based on the practical 
operation of past governments compared with that of the present 
system. The other, one which has seemed sufficient to a 
number of prominent public men who have looked into the 
matter, is based on the provision of the United States Constitu- 
tion which established the federal district. President Taft, in 
an address at a banquet given him by the leading citizens of 
Washington on May 8, 1909, explained the denial of self- 
government on constitutional grounds in the following words: 


This was taken out of the application of the principle of self-government 
in the very Constitution that was intended to put that in force in every 
other part of the country, and it was done because it was intended to 
have the representatives of all the people of the country control this 
one city, aud to prevent its being controlled by the parochial spirit that 
would necessarily govern men who did not look beyond the city to the 
grandeur of the nation and this as the representative of that nation. 


At present Congress exercises over the District of Columbia, 
in addition to its national powers, all the powers of a state, 
including the power to control local government. Even of the 
purely local powers some are directly exercised by Congress, the 
local officials having very limited functions. Moreover, the 
local officials are either directly or indirectly appointed by and 
are responsible to the national government ; and the inhabitants, 
who number one-third of a million, are absolutely unrepresented 
in their government, local, quasi-state or national, except through 
the uncertain medium of public opinion. In practice, public 
opinion is very largely taken into account, but its influence must 
always remain uncertain and decidedly inferior to that of actual 
257 
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representation. President Taft and others hold that actual rep- 
resentation is impracticable under the Constitution; but the 
opposite view is held by many prominent men, both local and 
national, and the matter can scarcely be considered as settled. 

The provision of the Constitution, about which the whole 
controversy centers, is a part of the seventeenth clause of the 
eighth section of article one, and reads: 


The Congress shall have power to exercise exclusive legislation in all 
cases whatsoever over such district (not exceeding ten miles square) 
as may, by cession of particular States and the acceptance of Congress, 
become the seat of Government of the United States. 


The interpretation of this clause depends almost entirely 
upon the interpretation of one word, “exclusive.” Does this 
word contemplate the exclusion of all other authorities, includ- 
ing the local inhabitants, as the president holds, or does it 
merely exclude the state governments? The fact that the word 
is not expressly qualified would seem to favor the former view; 
but the consideration that the powers conferred by this section 
on Congress, as the representative of the national government, 
are conferred upon it primarily as opposed to the state govern- 
ments and not as opposed to the people, affords considerable 
room for doubt. It is not at all unlikely that the word “ exclu- 
sive”’ was intended to have here the same, and merely the same, 
force as the express denial elsewhere to the states of powers in 
some of the fields placed under the authority of the national 
government. It will be well to consider how far the journal of 
the Constitutional Convention bears out this conclusion. 

The draft of a constitution presented by Charles Pinckney, of 
South Carolina, on the third day of the Convention (May 29, 
1787), made provision for a federal district, but the matter did 
not come up for discussion until July 26. At that time Colonel 
George Mason, of Virginia, spoke in favor of such a provision, 
arguing that the location of the national capital in a state, and 
especially at a state capital, would result in disputes over 
jurisdiction and would tend to “ provincialize” Congress. 
John Langdon, of New Hampshire, pointed out the danger of 
the removal of the state capital to the place selected for the 
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national capital, unless the national capital should be made free 
from all jurisdiction of an individual state. Other remarks at 
this time were very brief and had the same general trend. On 
August 11, the necessity of having a fixed seat of government 
in a central locality was briefly discussed, On September 5, the 
clause, as it now stands, was agreed to memine contradicente. 

It is evident that the main aim, at least, in giving to the capi- 
tal its anomalous position, was the exclusion of the individual 
states from jurisdiction over it. If the framers of the Consti- 
tution had also in mind the exclusion of the people living at the 
capital, the journal of the Convention fails to show it. Norcan 
any such indication be found in the papers of Hamilton, Mad- 
ison and Jay in 7he Federalisi—the printed edition, so to speak, 
of the arguments of the Convention. Madison, to be sure, 
does devote a rather lengthy paragraph in the forty-third num- 
ber to the subject of the national capital; but, far from 
sanctioning the complete suspension of formal republican gov- 
ernment in the capital, parts of the paragraph can scarcely be 
interpreted otherwise than as clearly advocating the opposite 
course. Madison argued: 


The indisputable necessity of complete authority at the seat of govern- 
ment carries its own evidence with it. It is a power exercised by every 
legislature of the Union, I might say of the world, by virtue of its 
general supremacy. Without it, not only the public authority might 
be insulted and its proceedings interrupted with impunity, but a depen- 
dence of the members of the general government on the State compre- 
hending the seat of government, for protection in the exercise of their 
duty, might bring on the national councils an imputation of awe or 
influence equally dishonorable to the government and dissatisfactory to 
the other members of the Confederacy. This consideration has the 
more weight, as the gradual accumulation of public improvements at 
the stationary residence of the government would be both too great a 
public pledge to be left in the hands of a single State, and would create 
$0 many obstacles to the removal of the government, as still further to 
abridge its necessary independence. The extent of this federal district 
is sufficiently circumscribed to satisfy every jealousy of an opposite 
nature. And as it is to be appropriated to this use with the consent 
of the State ceding it ; as the State will no doubt provide in the compact 
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for the rights and the consent of the citizens inhabiting it; as the in- 
habitants will find sufficient inducements of interest to become willing 
parties to the cession ; as they will have had their voice in the election 
of the government which is to exercise authority over them, and as a 
municipal legislature for local purposes, derived from their own suffrages, 
will of course be allowed them ; and as the authority of the legislature 
of the State and of the inhabitants of the ceded part thereof to concur 
in the cession will be derived from the whole people of the State in 
their adoption of the Constitution, every imaginable objection seems 
to be obviated. 


Madison’s second sentence quite clearly indicates that no such 
radical step as the elimination of republican government was 
contemplated, for it characterizes the authority of Congress over 
its capital as identical with the authority of any state legislature 
over its own state capital. Obviously the intent of the Consti- 
tution was merely to transfer in this one instance the general 
supervisory authority over local government from its normal 
holder, the state legislature, to the national legislature. It is 
but natural to assume from this that Congress was expected to 
exercise its authority as the state legislatures exercised theirs; 
and this was exactly what Congress did, as governments were 
originally provided for the federal district no different in nature 
from municipal and county governments in the states. This in- 
terpretation has, moreover, received the highest judicial sanc- 
tion, as the Supreme Court of the United States has several 
times drawn a close parallel between the relations of the United 
States to Washington and those of a state to its capital or any 
other of its cities.’ 

Madison goes on to state briefly the dangers which the Con- 
vention sought to avert by establishing a federal district—all of 
them dangers to the national government and to the federal 
scheme arising from the jurisdiction of a single state over the 
capital of all the states. Dangers arising from popular partici- 
pation in the government are certainly not ‘indicated. 

After speaking of safeguarding the necessary independence of 
the national government, Madison cites the small size of the dis- 


*Stoutenburgh v. Hennick, 129 U. S. 141; Metropolitan Railroad Company 2. 
District of Columbia, 132 U. S. 1. 
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trict as satisfying ‘‘ every jealousy of an opposite nature.” <A 
hasty supporter of the present government might jump at the 
conclusion that Madison is here seeking to vindicate the sup- 
pression of popular government, but a close correlation of this 
sentence with the preceding one and a consideration of the pur- 
pose of The Federalist make such a view quite untenable. It is 
evident that the jealousy of an opposite nature is the appre- 
hension of too great independence of the national government— 
an apprehension which the states might entertain if the federal 
government should control any large territory in those fields of 
jurisdiction normally left to the states. The exception which 
Madison seeks to vindicate is not an exception to the republican 
principle but an exception to the federal principle. 

Madison’s last sentence enumerates several safeguards which 
would preserve the rights both of the ceding states and of the 
people of the ceded district. This is the only instance where 
Madison seems to presuppose any limitation of popular gov- 
ernment, but he most emphatically states that the people would 
have a republican local government. It is evident that Madison 
saw no reason for excluding the people from participation in 
the government, except the practical exigencies that might arise 
from the peculiar position assigned to Congress in giving it the 
powers of a state government. 

The journal of the Constitutional Convention and Madison’s 
arguments in Zhe Federalist thus leave no room for doubt that 
the sole object of the anomalous position of the capital was the 
exclusion of the jurisdiction of any individual states; and that 
no suppression of popular government was intended except as 
a regrettable incident in the transfer of jurisdiction. There was, 
moreover, but a single reason—the possibility of the parochial 
spirit mentioned by President Taft—why the framers of the 
Constituticn could have wished to exclude from power the peo- 
ple in the district; and they evidently did not think very seri- 
ously of that, as it is not once mentioned. A parochial spirit 
did seem to be present under the popular local government origin- 
ally instituted by Congress, but, owing to the peculiar conditions 
existing at the time, this can scarcely be considered a failure of 
popular control. 
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The United States Supreme Court has repeatedly held that 
the guarantees of civil rights in the constitution apply to all parts 
of the United States, including the incorporated territories and 
the District of Columbia. The one general political right 
guaranteed by the Constitution—that of republican government 
—is specified as applying to states, and there is an obvious 
reason for excluding communities in what has been termed 
political infancy from the full enjoyment of this political right. 
The district, however, is not like a territory, a political infant, 
an incipient state not yet ready to enjoy full political rights; it 
is an area originally a part of a state and with a population 
more, rather than less, capable of self-government as a result 
of its peculiar position. There is nothing inherent in the posi- 
tion of a national capital that requires the suspension of self- 
government; suspension in any particular feature is merely an 
incidental practical expedient. Before it can be said that 
popular control should be withheld in any branch of the gov- 
ernment, it must, therefore, be shown that popular control in 
that particular branch can not be practicably arranged for. 


Control of local affairs 


Madison’s words in The Federalist should be sufficient to de- 
cide the question of local government overwhelmingly in favor 
of popular control, as far as the Constitution is concerned. It 
was indubitably the purpose of the Constitutional Convention 
that the national capital should be, administratively, an ordinary 
city, with a full-fledged municipal legislature controlling its own 
finances and all other proper subjects of municipal legislation, 
as well as the meager field commonly occupied by municipal 
ordinances. It is sometimes claimed that it would be an illegal 
delegation of power to give the people control of true legisla- 
tion, as opposed to ordinances and regulations; but the United 
States Supreme Court? declared, in 1879, that “ it is not open to 
reasonable doubt that Congress had power to invest the District 
Government with legislative authority”; and, moreover, any 


1Callan v. Wilson, 127 U.S. 540; Capital Traction Company v. Hof, 174 U.S. 5. 
? Welch v. Cook, 97 U. S. 542. 











No.2] THE STATUS OF THE DISTRICT OF COLUMBIA 263 


such claim is obviously outweighed by Madison’s use of the de- 
cisive term, “‘ municipal legislature,” and by the interpretation 
of those who first put the constitutional provision into opera- 
tion. Asa matter of fact, the local government originally in- 
stituted was, except perhaps for the first few years, more com- 
pletely under popular control and freer from national par- 
ticipation than the systems proposed to-day, which almost in- 
variably divide control between elected representatives of the 
people of the district and federal representatives who are to 
look after the important interests of the national government. 
In the early years, indeed, the municipality of Washington, and 
also the other governmental units outside of the actual capital 
city, were practically abandoned to their own devices. In view 
of all this it seems certain that, if the District of Columbia is to 
be retained as an appanage of the national government without 
the franchise even in local affairs, it must be on purely practical 
grounds: the Constitution requires no such condition of affairs. 


Exercise of state functions 


Turning to the matter of the state government functions, we 
find more difficulty in reaching a conclusion. The Constitution, 
both in itself and as expounded by Madison, would seem to 
contemplate, as the natural course, that Congress was to take 
over the duties of a state toward the capital and perform them 
directly ; but since it is clear that the Constitutional Convention, 
having no time to work out the capital’s governmental system 
in detail, left this task to Congress, there is no cause to accept 
this view as final if changing conditions have made some better 
plan possible of operation. Certainly the delegation of the 
powers of Congress would not endanger the purposes for which 
the federal district was instituted, as Congress would retain the 
ultimate authority; and only the detailed operation of the gov- 
ernment under Congressional supervision need be given to the 
people in order to secure them actual self-government. 

When Congress first assumed control over the district it fol- 
lowed the implication of the Constitution and exercised its 
state functions directly; but it was not long before some of its 
members felt the desirability of a change. Views of this na- 
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ture were expressed by a number of representatives in February, 
1803, when resolutions were brought before the House providing 
for the retrocession of the district to the states. Two reasons 
were advanced for the introduction of these resolutions; the 
business of legislating for the district was considered a burden 
upon Congress, and the withholding of the power from the peo- 
ple was accounted so great an injustice as to call for such strong 
characterizations as ‘‘ tyranny” and “slavery.” Yet, it must be 
remembered, the people of Washington and of the two other 
municipalities in the district at that time had practical autonomy 
in local affairs, except that (until the charter was changed in the 
next year) the mayor of Washington was appointed by the 
president. The belief that the people were unjustly treated, 
even when given control of local affairs, seemed to be general 
throughout the House; and the only apparent reasons for the 
rejection of the resolutions were their probable unconstitution- 
ality and the possibility of an alteration in the form of govern- 
ment when the district should become more populous. The 
constitutionality of this alternative was, in turn, questioned by 
some of the supporters of the resolutions; but the House in 
general did not seem to share these doubts, and the proposal 
by Representative Andrew Gregg, of Pennsylvania, later a 
prominent member of the Senate, that a territorial legislature 
be established when conditions were favorable,' was quite warmly 
seconded by several members. A territorial legislature would, 
of course, have been simply a means of transferring the state 
functions to the representatives of the people. 

In the message of President Monroe to Congress fifteen years 
later (November 16, 1818) we find another evidence of this 
same feeling. Though not a member of the Constitutional 
Convention, Monroe had been active in public affairs at that 
time and had taken a prominent part in the Virginia ratification 
convention. Consequently the following paragraph possesses 
considerable authority as well as much interest: 


The situation of this District, it is thought, requires the attention of 
Congress. By the Constitution, the power of legislation is exclusively 


1 Annals of Congress, House of Representatives, February 9, 1803. 
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vested in the Congress of the United States. In the exercise of this 
power, in which the people have no participation, Congress legislate in 
all cases directly on the local concerns of the District. As this is a 
departure, for a special purpose, from the general principles of our 
system, it may merit consideration, whether an arrangement better 
adapted to the principles of our Government, and to the particular in- 
terests of the people, may not be devised, which will neither infringe 
the Constitution, nor affect the object which the provision in question 
was intended to secure. The growing population, already considerable,' 
and the increasing business of the District, which it is believed already 
interferes with the deliberations of Congress on great national concerns, 
furnish additional motives for recommending this subject for your con- 


sideration. 


In 1871, when the population of the district had reached 
130,000, or more than the several populations of three states of 
the Union, there was actually established a government com- 
bining municipal powers with a limited number of state func- 
tions; but the reasons for its institution were quite changed, 
and, moreover, such a large share in the government was given 
to federal appointees that the degree of self-government was 
actually reduced. This system was abolished in 1874, mainly, 
as was admitted at the time, because of the misgovernment of 
the appointive officials; and the present government has not 
even complete municipal powers. 

In two instances,’ the courts of the District of Columbia have 
declared that the delegation of state powers to the territorial 
government was unconstitutional on the ground that they were 
general legislative powers. The United States Supreme Court 
has never passed directly on this question, but this view is sup- 
ported by the dictum in the case of Stoutenburgh v. Hennick,3 
where it is stated that Congress in creating the district govern- 
ment ‘could only authorize it to exercise municipal powers.” 
These words, taken literally, certainly exclude state powers; but 
another and more liberal interpretation is possible. The purport 
of the decision was that Congress could not legally delegate and 


1 It was at that time about 30,000 in the ten-mile square. 
*Roach v. VanRiswick, 4 MacArthur 171; Smith v. Olcott, 19 App. D. C. 61. 
*129 U. S. 141. 
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the district could not legally exercise the power to regulate in- 
terstate commerce, because this was one of the national powers 
of Congress. In explaining the matter the court noted that the 
opposite extreme of municipal powers could be delegated, on 
the principle ‘that local affairs should be managed by local 
authorities, and general affairs by the central authority.” If 
this statement is to be taken as supposing the existence of but 
two classes of authorities, state powers must be classed as gen- 
eral and hence must be exercised directly by the central 
authority. If, however, the terms used are to be taken as 
comparative instead of absolute, there may be three or even 
more classes, and it is true that state affairs should be managed 
by state or quasi-state* authorities. In such case Congress, 
which is not normally a state or quasi-state authority, could and 
should delegate such powers to the district, which is properly 
a quasi-state authority, though almost indistinguishably com- 
bined with a municipal authority. In such case, though we 
must admit that the court’s dictum, as worded, declares the 
delegation of state functions illegal, we may contend that there 
was a very considerable element of inadvertency in its wording 
—enough, at least, to justify a consideration of the subject. 

In a centralized government, the powers which we term state 
powers would undoubtedly be classed as “‘ general” powers, but 
in a federal government, with three well-defined divisions of au- 
thority instead of two, the matter is less simple. For a state gov- 
ernment, state powers may well be considered “ general” pow- 
ers, since they are its normal powers; but for a national gov- 
ernment, its normal and hence “ general” powers are national 
powers, and state powers are, in comparison, local. In the 
simplest and most natural interpretation of the term, the pow- 
ers of Congress over the District of Columbia, unusual in their 
nature and restricted to a small area in their application, are 
scarcely powers over one of the “ general” subjects of legisla- 
tion; and it is hardly logical to take it for granted that the 
Constitutional Convention intended that these powers should 
not be delegated, merely because that was the obvious intention 


1 £. g. territorial. 
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with regard to those powers for whose exercise Congress was 
brought into existence. 

A parallel is very often, and quite logically, drawn between 
the district and the territories, though, of course, the two are 
in many respects quite different. The Constitution gives Con- 
gress “ power to dispose of and make all needful rules and 
regulations respecting the territory or other property of the 
United States.”* The powers of Congress over the territories 
under this clause are certainly no less direct and exclusive than its 
powers over the national capital. The word “all” in this clause 
perfectly balances the word “exclusive” in the District of Col- 
umbia clause; and the term “ rules and regulations ” certainly 
implies as direct an authority in detailed matters as the term 
“legislation,” if not, indeed, more direct. In the case of the 
territories, however, the exercise of the usual state functions 
has been conferred on the representatives of the people, except 
that Congress necessarily retains the seldom invoked rights to 
overrule the territorial legislatures and to exercise direct legis- 
lative control over any subject if it sees fit at any particular 
time soto do. The reason for this delegation of power is ob- 
vious, and for practical reasons no question is made of its con- 
stitutionality. Yet the powers which the Constitution gives 
Congress over the District of Columbia are identical, and the 
practical difficulties arising from their direct exercise differ only 
in degree from those which arise in the cases of the territories ; 
the inconvenience growing out of the engrafting of state func- 
tion on the national powers of Congress is not lessened, although 
it may be justified, by the peculiar interest of Congress in the 
District. The interpretation placed on the District of Columbia 
clause, like that placed on the territorial clause, should be, not 
the abstract and overliteral, but the practical and expedient in- 
terpretation; and, if Congress should see fit to transfer its 
state functions to a local body, it would scarcely seem broad- 
minded policy on the part of the courts to place any obstacles 
in the way through strict construction. 


' Constitution, article iv, section 3, clause 2. 
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Participation in national affairs 

There is no room for doubt that the Constitution, without 
amendment, does not permit the participation of the district in 
national affairs; but there is, on the other hand, much cause for 
supposing that the Convention would have provided for it if a 
feasible method had presented itself. The Convention, how- 
ever, could scarcely afford the time necessary for the solution 
of such a problem, and, moreover, it could not have been ex- 
pected at such a critical juncture to tamper with its system of 
state representation. Consequently its members contented 
themselves with certain circumstances which seemed to lessen 
the injustice to the people of the district. Madison names 
three of these in The Federalist: the consent of the people to 
the cession, the “inducements of interest” to residence at the 
capital, and the participation in the original organization of the 
national government. At the time, these probably seemed sat- 
isfactory ; but, now, more than a century later, only the second 
of the three holds good; the passage of time has destroyed the 
force of the others. 

Although Madison does not mention it, the small size of the 
district was probably felt to be both a reason and an excuse for 
withholding representation in the national government. The 
framers of the Constitution no doubt had high hopes that the 
capital would be a large and important city, but this prospect 
was remote. It was scarcely feasible to accord representation 
in Congress to a population of about fifteen thousand, even 
though at that time (1800) the ratio for representatives was 
only 33,000. It was not until 1870 that the increasing popu- 
lation of the district reached the simultaneously increasing 
single ratio. Now, however, with but two-thirds of its original 
area, the District has a population well over the requirement for 
a single representative and, moreover, greater than the several 
populations of six states of the Union. It may be added that 
the close connection between the local and the national interests 
makes it especially desirable that the district should participate 
in national affairs, if only that its needs may be properly pre- 
sented to the nation, for the national as well as for local benefit. 

The project to represent the district in the national govern- 


~~ 
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ment is not new. Not only was representation in the House of 
Representatives by a territorial delegate proposed as early as 
the debate in the House in 1803, already cited, and actually put 
into practice, along with the territorial government above de- 
scribed, in the seventies, but several attempts have been made 
so to amend the Constitution as to give the inhabitants elective 
representation in Congress and participation in presidential 
elections. 

It is interesting to note that, in three out of four Latin- 
American countries in which our plan of a special federal dis- 
trict has been adopted, the people of the federal districts are 
not deprived of their participation in national affairs. The city 
of Mexico, now under a government identical in most respects 
with the commission system in the District of Columbia, has the 
full quota of a state in the national Congress. In Brazil and 
Argentina, also, though not in Venezuela, the capital has its reg- 
ular representatives. In each of these federations, it is true, the 
capital is the largest city of the country and, moreover, was in 
existence long before its selection as capital; but the District of 
Columbia is nevertheless of ample size and importance to be 
represented in the national councils. Apparently the only real 
difficulties are the problem of determining just how much repre- 
sentation would be equitable and the conservative reluctance to 
amend the Constitution; but of these the former is compara- 
tively unimportant, and the latter should be overcome by the 
probability that this change would not really be contrary to the 
desires of the framers of the Constitution. 


Conclusion 


It seems reasonably certain, from the absence of contrary 
evidence, that the Constitutional Convention did not seek to 
deprive the people of the District of Columbia of their politi- 
cal privileges. The sole aim of that body was to secure the 
national government from state interference. In view of cer- 
tain alleviating circumstances, more potent then than now, 
the Convention felt itself justified in sacrificing some of the 
political privileges of the people to the security of the national 
government; but certainly this sacrifice was anything but an end 
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sought. It was found necessary to sacrifice participation in 
national affairs, since the machinery for it apparently could not 
be placed in operation under the peculiar plan whereby the 
capital was separated from the states; but the Convention cer- 
tainly did not contemplate the irrevocable perpetuation of this 
sacrifice if some means of placing that machinery in operation 
should appear in later years under changed conditions. The 
case of the exercise of state functions is similar, except that a 
slavish perpetuation of the method originally deemed expe- 
dient was still less contemplated. 

The matter of local government, however, is quite different. 
There was no apparent obstacle to the operation of local self- 
government, even under the peculiar system established for the 
capital, and consequently, as is amply shown by the interpreta- 
tion of The Federalist and of the early Congresses, no anomaly 
whatever was here contemplated. It may be inquired: How, 
then, did the well-established idea of constitutional prohibition 
arise? In the early days of the capital the reproaches of 
“tyranny” and “slavery,” occasioned by the denial to the 
district of anything like state government and by its exclusion 
from participation in national government, were frequently met 
by citing the Constitution, as was the case in the House of Rep- 
resentatives in 1803; and it is probable that an extension and 
perversion of this idea is the cause of the attempt to make the 
Constitution cover the additional “tyranny” and “ slavery” of 
non-representative government in local affairs. But such an 
attempt involves the assertion that all the popular governments 
of the district, municipal as well as territorial, until the institu- 
tion of the commission system in 1874, were unconstitutional ; 
and in view of the conclusive sanction of the signers of the 
Constitution themselves such an assertion is obviously an ab- 
surdity. The constitutional argument for a “ benevolent des- 
potism” in local affairs is quite untenable, and that system 
must rest on purely practical arguments or fall. 

GEORGE W. HODGKIN. 


WASHINGTON, D. C., 
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THE CONSTITUTION AND POLITICS OF THE 
BCEOTIAN LEAGUE 


FROM ITS ORIGIN TO THE YEAR 387 B. C. 


HE chief reason for this study is the new light thrown on 
T the subject by the fragment of a Hellenica recently dis- 
covered in Oxyrrhynchus, Egypt." The author, whose 
name is unknown to us but who must have composed his work 
between 387 and 346 B. C., shows an intimate and accurate ac- 
quaintance with Greek affairs in the period of which he treats. 
The work is a detailed history of Greece, beginning probably 
from the point at which that of Thucydides ends and continu- 
ing at least to the battle of Cnidos (394 B.C.).2 The recovered 
fragment has to do merely with some of the events of 396-395, 
but refers incidentally to earlier time. It is only by way of 
digression that the author touches upon the federal constitution 
of Beotia; but the information which he thus gives has ren- 
dered all modern views of the subject antiquated. For the 
purpose of bringing the new information into its proper con- 
nection with the facts already known and of offering a slight 
contribution, independently of the new source, to the earlier 
history of the League, the present study is made to extend over 
the entire development of the institution from its beginning to 
the year 387 B.C. For the time subsequent to this date the 
reader is referred to the article on Boeotia by F. Cauer.3 The 
portion of history which forms the subject of this paper is 
divided for convenience into three periods. 


1 Oxyrrhynchus Papyri, vol. v (London, 1908), edited by B. P. Grenfell and 
A. S. Hunt, 

*On the date, authorship and character of the work, see of. cit., pp. 121 ef seg. 

*In Pauly-Wissowa, Real-Encyclop&die, vol. iii, pp. 637-663. Though this 
article is generally reliable, the author has made some serious mistakes in his use of 
coins, to which attention is called below. For information on the coinage I have 
depended, as have Cauer and the editors of the Oxyrrhynchus Hellenica, on B. V. 
Head, Catalogue of Greek Coins, vol. viii: Central Greece (London, 1884). 
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I. From the founding of the League to its temporary dissolution 
in 479 B.C. 
A. THE LEAGUE 


Two facts bear on the date of its formation. The first is that 
the author of the Homeric catalogue of ships was acquainted 
with a league of most of the Borotian states, which, according 
to his authority, furnished fifty ships for the expedition against 
Troy, whereas Orchomenos and Aspledon together furnished 
thirty.’ This part of the Iliad is relatively late; it belongs to 
the time of the aristocracy rather than to that of the kingship. 
The second fact, closely harmonizing with the one given, is that 
the League itself was never ruled by kings.? It would be rea- 
sonable, accordingly, to assign its beginnings to the time shortly 
following the downfall of monarchy—approximately to 700 B. C. 

Doubtless still earlier in origin was the Boeotian amphictyony, 
whose principal seat was ‘“‘ sacred Onchestos, Poseidon’s bright 
grove.”3 Another general shrine was the temple of Itonian 
Athena, where the Beeotians gathered in assembly to celebrate 
the Pambeceotia, perhaps to elect their representatives to the 
Delphic amphictyonic council, and to transact other religious 
business.* The historical connection between the amphictyony 
and the federal union has not been precisely determined. The 
one probably prepared the ground for the other; and certainly 
here as elsewhere the tie of religion reinforced the political as- 
sociation. 

In this period a little light begins to be shed on the relations 
of the states to one another by the coinage. The earliest coins 
of the country are of the A‘ginetan standard, and the reason 
for this fact is to be sought in the close relation between Agina 
and Orchomenos as members of the Calaurian amphictyony. 


' Tliad, ii, 494-510. 

* Only local kings are mentioned: ¢/. Strabo ix, 1, 7, C. 393; Ephorus, Frag. 25; 
Plutarch, Cimon, 1. ‘ 

5 Iliad, ii, 506; Homeric Hymn to Apollo, 52; to Hermes, 88, 190. Strabo ix, 
2, 33, C 412, is authority for its being the seat of the amphictyony. 

* Strabo ix, 2, 29; Pausanias ix, 34, 1; </. Polybius iv, 3; ix, 34. The mythical 
Amphictyon mentioned in this connection (¢/. the Athenian Amphictyon) may indi- 
cate a relation to the Delphic quite as well as to the Boeotian amphictyony. 
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Probably, therefore, the first Boeotian coins were struck at 
Orchomenos, whence the standard and type extended to the 
other states. The earliest pieces of which the dates have been 
approximately determined belong to 600-550 B.C. The ob- 
verse shows the Bceotian shield—the “ false-notched” oval, 
closely related to the Attic Dipylon type. For this early 
period no coins of the type can be proved to belong to Orchom- 
enos, whereas Haliartos and Tanagra are known to have used 
the design. Many, however, like those of early Aégina and of 
early Greek cities in general, bear no city initials, and some of 
this class may have been Orchomenian as well as Theban.? 
The coinage of the towns was so similar that we must assume a 
federal regulation; but the fact of their issue by individual 
cities proves that Thebes had not yet become dominant. It 
would accord well with the little we know of this matter to sup- 
pose that, when the federal government adopted the buckler as 
a design for its coin, Orchomenos dropped it from her own 
currency, preferring a distinct type. The divergence of usage, 
however explained, indicates that this city stood in a peculiar 
relation to the union. Tradition, confirmed by Mycenzan 
archeology, makes Orchomenos the wealthiest and most pow- 
erful city of Boeotia* It is said that in early time Thebes 
always paid tribute to her.’ Probably other Beeotian cities 
were once in the same dependent condition. It would not be 
difficult to helieve, therefore, that the union was formed under 
the leadership of Thebes to secure the independence of Beeotia. 
The author of the catalogue of ships knows of but one com- 
munity, Aspledon, about twenty stadia distant,® which was still 
dependent on Orchomenos. At that time the latter city was in 


' Head’s conjecture (Greek Coins, vol. viii, p. xxxvi), that this form of buckler had 
its origin in Thebes, was made before its historical connection had been pointed out: 
Cf. G. Lippold, Miinchener arch&ologische Studien (1909), pp. 410 ef seq. 

* This explanation seems more satisfactory than that of Head, of. cit., p. xxxvii, 
who assigns the latter class of coins to Thebes. For the close dependence of the 
Orchomenian coinage on that of Aigina, dating perhaps from the seventh century 
B. C., see Hill, Historical Greek Coins, pp. 4-7. * Head, op. cit., p. §2. 

* Cf. Iliad, ii, 511; ix, 381; Odyssey, xi, 284, 459; Hesiod, Ecee, frag. 144.4 
(Rzach), 5 Strabo ix, 2, 40. * Jbid. ix, 2, 41. 
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a position to make an alliance with the union as a whole ona 
practically equal footing; and doubtless for a long time after 
entering the League she enjoyed exceptional advantages. From 
550 B.C. to the great war with Persia, coins were struck by 
Acrephium, Coroneia, Haliartos, Mycalessos, Orchomenos, 
Phare, Tanagra and Thebes—Orchomenos being still the only 
city which does not have the shield... These seven must have 
been the independent members of the League at that time. 
The chief federal magistrates in this period, as in later time, 
were the bceotarchs. We are not informed, however, as to 
their number or their functions.” 

Thebes was growing powerful and was beginning to encroach 
on the rights of individual states. It was but natural that a city 
in her position should attempt to absorb her neighbors, so as to 
convert the League into a great state, in some such way as 
Athens and Lacedemon had developed. The first recorded 
attempt at this form of aggrandizement was made on Platza 
toward the end of the sixth century; But unfortunately for 
the Theban policy of annexation, the Plateans found sympa- 
thizers among the more powerful states of Greece. Athens 
gave the aggrieved city the desired alliance and protection and 
thus helped to bring about what Freeman‘ has termed the first 
known secession from a federal union. The reason offered by 
the seceders for the action was their desire to escape from 
Theban oppression. On this occasion the Corinthians, called 
to arbitrate between the contending parties, declared that the 
Thebans should refrain from molesting those who did not wish 
to be reckoned among the Beeotians.’ On such a principle no 
Greek federation could be permanent.’ In fact, under the con- 
ditions then prevailing, a territory so extensive as Boeotia could 


1 Head, of. cit., p. xxxvii. 

3 Herodotus ix, 15, is the first to mention them. He states that they codperated 
with Mardonius and furnished him with guides. 

* Herodotus vi, 108; Thucydides iii, 55, 66. 

* History of Federal Government, vol. i, p. 166. § Herodotus vi, 108. 

* As the Thebans were allies of Pisistratos (Herodotus ix, 61; Aristotle, Constitu- 
tion of Athens, 15), the revolt of Platza to Athens must have taken place after the 
downfall of the tyrants in 510. 
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hardly be united under a strong government without the appli- 
cation of force and the temporary infliction of injustice on 
localities. The outcome was a severe blow to Beeotia and to 
Thebes; the former yielded to Athens not only Platza but also, 
at about the same time,* Hysiz and Eleuthere, whereas Thebes 
lost prestige and was deprived of considerable territory of her 
own. Probably these circumstances had much to do with 
determining the attitude of Boeotia toward the Persians in the 
attempt they soon afterward made to conquer Greece. 


B. CONSTITUTIONAL AND POLITICAL HISTORY OF THE CITIES 


Originally the individual states were monarchical.? In casea 
king was incompetent, through age or for any other cause, to 
command the army, it was customary for the community in 
time of war to elect a general. According to tradition, which 
may contain a grain of truth, the Thebans once chose Peneleos 
archon to conduct an expedition because their king was not yet 
old enough for the duty. This story doubtless embodies a 
faint memory of the beginning of the republic. After Peneleos 
was slain, they chose as his successor Tisamenos, the rightful 
heir. Then for three generations they elected kings from the 
house of Peneleos, the last being Xanthos. He was killed by 
treachery in single combat, whereupon the Thebans resolved to 
intrust their government to several magistrates and no longer to 
let everything depend on one man.‘ 

One of the highest offices in Thebes, as at Athens, during the 
early republic was the archonship. This magistrate soon de- 


1 Pausanias ix, 2, 2. 

*For the mythical kings of Thebes, see Pausanias ix, 5; of Orchomenos, Strabo 
ix, 2, 40, C. 414 and Pausanias ix, 34, 10; of Platza, Pausanias ix, 1, 1. 

* Pausanias ix, 5, 15. Reference here may be to the office of archon, which later 
declined into a pnesthood; but the military function points rather to the polemarchy. 
At Athens, too, the polemarchy was the first great office to be instituted in the transi- 
tion from kingship to republic; Aristotle, Constitution of Athens, 3. 

* Pausanias /oc. cif. There are some points of resemblance between this story and 
that of the end of the Athenian kingship. The aristocratic magistrates are indis- 
criminately called Bao:Aeig¢ by Hesiod, just as the inferior chiefs of the kingly period 
are so termed by Homer. 
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clined in importance till he became a mere priest. The politi- 
cal power went to the three polemarchs.* Their number may 
have corresponded to a tripartite division of the state.3 They 
commanded the army and were the chief executives. It is 
known that in the fourth century they still had power to arrest 
anyone whom they thought deserving of the death penalty,‘ and 
that in Orchomenos they had financial duties and presided over 
public meetings of the citizens.5 As no trace of a popular as- 
sembly can be found before the fourth century, we must con- 
clude that the magistrates were appointed by the council (fova#), 
which represented the oligarchy of this early time. 

The nobles, who monopolized the political power, were all 
large landowners, as elsewhere in early Greece. It was in this 
period that Philolaos,a member of the ruling family of the 
Bacchiadz at Corinth, left his native city to spend the remain- 
der of his life at Thebes. The oligarchs of the latter state en- 
gaged him to draw up laws for them on various subjects, includ- 
ing inheritance and adoption. Two deductions may safely be 
drawn relative to his legislation: (1) that he patterned his laws 
after those of his native city; (2) that they favored the nobles. 
His primary object, says Aristotle, was to maintain unchanged 
the number of holdings. Large tracts of land in Greece, be- 
longing originally to the state or to its component societies, 
were on the downfall of kingship seized by the nobles.?_ While 


! Plutarch, De genio Socratis, 31. It is by no means unlikely that the Athenians 
adopted the office from one of the Boeotian towns. 

* Cf. Gilbert, Griechische Staatsaltertiimer, vol. ii, p. 61, n. 4. 

5 Two tribes at Orchomenos are referred to King Eteocles as author by Pausanias 
ix, 34, 10. The total number was probably greater. But Szanto, Ausgew&hlte 
Abhandlungen, p. 250, doubts the existence of these tribes, or at most regards them 
as exceptional. He holds that in general the Boeotian cities did not have a tribal 
organization. “ Xenophon, Hellenica, v, 2, 30. 

5 Cf. Gilbert, of. cit, vol. ii, p. 62,n. 2, The Athenian polemarch had a very 
different history because of the fact that he soon came to be limited by a board of 
generals, The latter seem to have no parallel in early Boeotia. 

* Aristotle, Politics, ii, 12, 6 ef seg., p. 1274. 

7 Cf. the conduct of the ravenous suitors of Penelope. They may be taken as an 
illustration of the aristocratic hunger for the possessions of the absent or dethroned 
king. On the insecurity of inheritance see, further, Odyssey, iv, 756 ef seg., vii, 149 
et $*9. 
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the idea of property in land was still vague and the dominance 
of the nobility not as yet fully acknowledged, the common peo- 
ple naturally strove for a share in this benefit. In opposition 
to their efforts the laws of Philolaos aimed to maintain the 
agrarian status guo and to render property rights more determ- 
inate. At about the same time the archonship was instituted at 
Athens for the same purpose. This magistrate’s edict, ‘‘ what- 
ever anyone possesses when I enter office, that he shall continue 
to possess to the end of my term,” repeated annually upon the 
assumption of his official duties,’ implies a prevailing instability 
of property rights and attempts to correct the defect, as circum- 
stances clearly indicate, in the interests of the ruling class. 
Agrarian conditions in Boeotia and Attica during the seventh 
century were similar. The former country seems on the whole 
to have been more advanced in settled life and general culture 
than the latter; so that if we assume a mutual borrowing of 
ideas and customs, we must regard the Beeotians as the chief 
creditors. Another law of the same period, which we may 
safely assign to Philolaos, excluded from office all who were en- 
gaged in industrial or mercantile occupations.* 

The oligarchic magistrate exercised his judicial power most 
unmercifully. He was a notorious swallower of bribes, whose 
decisions were crooked. Hesiod‘ represents him as a hawk 
and the plain man under prosecution before his court as the 
nightingale. The bird of prey gloats over his power to eat or 
to let go his victim, loudly boasting that might is the only law.s 
There is no wonder that Hesiod earnestly warns the peasant 
against the dangers of borrowing; for insolvent debtors were 
certainly treated with no less severity in Boeotia than in Attica 
during the same period.° 

! Aristotle, Constitution of Athens, lvi, 2: Kal é pév dpyov cific ciceAbdy mpdrov 
pev xnptrrec boa Tig elyov mpiv avrov eiceAGeiv cic Tiw apxhv, Tatt’ bxew Kal kpateiv 
wexpe apxiic réAove. 

* Aristotle, Politics, iii, 5, 4, p. 1278, a, 25: ’Ev farce d2 véuoc qv rov déxa trav 
Mi) Grecxnptvov tig Gyopa¢g ui) pertxew apyic; of. iv, 7, 5, Pp. 1321, a, 28. The 
exemption from the law after ten years of retirement from business was probably due 
to an amendment; see infra, p. 282 n. I. * Hesiod, Works and Days, 250. 

* Ibid. 212 et seg. See in general, 202-273. 5 Ibid. 394 et seq. 

*In far later time they were publicly disgraced in the market-place; Nicolaus of 
Damascus, frag. 113, in Miiller, Fragmenta Historicorum Grecorum, vol. iii, p. 458. 
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From the beginning four or five families in Thebes surpassed 
all the others in influence." The oligarchic circle gradually 
narrowed to a clique (évvacreia) of a few men, who ruled des- 
potically.2 The cowed masses meekly followed their leaders, 
not of their own free will but because they had long been accus- 
tomed to servitude.3 According to the later account of the 
Thebans, the responsibility for the disloyalty of their city in the 
war with Persia rested wholly with these men, who sided with 
the enemies of Greece to further their own interests+; whereas 
the leaders themselves asserted that they adopted this policy 
merely as the representatives of the state.’ There is this much 
truth in the latter view, that, as Platea and Athens stood together 
against Persia,° Thebes thought it to her advantage to take the 
opposite side, in the hope of winning back what she had lost. 
The battle of Platza brought the governing clique at Thebes to 
a sudden end. One of its members escaped, but the others 
were surrendered by the Thebans to Pausanias, who put them 
to death without a trial.’ 


Il. From the dissolution of the League in 479 to its restoration 
in 447 B.C. 
A. RELATIONS AMONG THE STATES 


Thebes immediately lost her leadership of the union. Her 
coins still bore the shield, but she dropped from them the 
general Boeotian name, leaving them either without an inscrip- 
tion or merely with her own initials, @E.° Head* calls atten- 


1 Four families boasted of their descent from the Spartoi, contemporaries of 
Cadmus, and a fifth claimed equal age and honor; Pausanias ix, 5, 3. 

* Thucydides iii, 62, 3. 3 Plutarch, Aristeides, 18. 

* Thucydides iii, 62, 3. 5 Herodotus ix, 87. 

*The Thespians, too, were loyal to Greece, whereas most of the other Boeotians 
submitted to the king (Herodotus vii, 132; Diodorus xi, 3, 2) and fought on his 
side at Plateza; Herodotus viii, 34. Afterward, feeling ashamed of their conduct, 
the Boeotians invented the story that they had marched 10,500 strong under four 
beeotarchs against the enemy; Pausanias x, 20, 3. 

T Herodotus ix, 86-88; Diodorus xi, 33, 4. * Diodorus xi, 81, 1; Justin iii, 6, 10. 

® Head, Greek Coins, vol. viii, pp. xxxviii, 69 ¢¢ seg. 

10 Jbid. pp. xxxviii, 60. Cauer, in Pauly-Wissowa, Real-Encyclop&die, vol. iii, p. 
645, has strangely misstated the facts. The coins of Thebes and Tanagra were alike 
in bearing the federal type but differed essentially in inscription. 
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tion to the interesting fact that in this period the coins of Tan- 
agra alone bear the Bceotian name, and he cleverly infers 
therefrom that this city now aspired to the headship of the 
union. Although Tanagra may have cherished the ambition, 
she certainly failed to realize it; in fact through most of the 
period the union was non-existent. The Lacedzmonians, who 
had done most to bring about its dissolution, now aimed to oust 
the Beeotians and other disloyal Greeks from the Delphic amphic- 
tyony; but their attempt was frustrated by Themistocles (about 
475 B. C.).* His policy shows that the Athenians were taking 
a warm interest in the protection of Boeotia from further degra- 
dation; but it was certainly against their interest that the League 
should be revived. The attempt of Tanagra to reform it under 
her own leadership, if her coinage should be so interpreted, was 
likely to bring upon her the hostility of Athens.? 

Circumstances soon wrought a complete change in the rela- 
tions between Boeotia, Athens, and Sparta. The growing mari- 
time empire of Athens awakened the fear of Lacedzmon, and 
the latter began accordingly to seek friends in central Greece 
among the states she had formerly despised. Meanwhile the 
Thebans, who had been humiliated because of their disloyalty 
in the Persian war, were casting about for means whereby they 
might recover their earlier power and reputation.3 As the for- 
mer members of the League would have nothing to do with 
them, they besought the Lacedzmonians to aid them in regain- 
ing the hegemony over Beeotia, promising in return for this 
favor to wage war with their own forces against the Athenians, 
that the Lacedemonians might no longer need to lead forth 
their infantry beyond the borders of Peloponnesus.* The bar- 
gain was struck. According to Diodorus the Lacedemonians, 
who had an army at hand,5 enlarged the walls of Thebes and 


! Plutarch, Themistocles, 20. 

* Head, Joc. cit., is therefore wrong in supposing that such a Tanagran policy 
would receive encouragement from Athens. After the victory of CEnophyta, Tanagra 
was the first to suffer punishment (Thucydides i, 108)—doubtless for treachery, 
though with our scant knowledge we should not be warranted in drawing more spe- 
cific inferences regarding the relations between that city and Athens, 


* Diodorus xi, 81, 1. * Ibid., § 2. § Thucydides i, 107. 
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compelled the other Bceotians to submit to her. Some may 
have been forcibly removed from their homes to swell the 
population of the dominant city. The battle of Tanagra, fought 
with the Athenians in 457, was however but a temporary victory 
for the Theban cause. Two months later? the Athenians 
marched forth under Myronides and defeated the Bceotians at 
CEnophyta. The victors were masters of all Boeotia. They 
dismantled the walls of Tanagra3 and took possession of all the 
cities with the exception of Thebes. This great success re- 
sulted, not from the battle alone, but largely from factional 
strife in the cities.5 

In acting thus the Athenians felt that they were liberating 
Beeotia from servitude to Thebes, and that they were righting a 
further wrong in restoring those who had been banished from 
the various cities.© Evidently these exiles were opposed to 
Theban hegemony and friendly to Athens. The leaders of the 
opposite faction were banished.” The cities now came into 
alliance with Athens; they acknowledged her hegemony and 
performed military service for her,® under what conditions is 
unknown. Thucydides looked upon them as in some degree 
subject to Athens.? It was natural, then, that the Thebans 
should speak of the Athenian success as a conquest and of the 
subsequent Bceotian victory at Coroneia as a liberation.” 

The status of the cities is illustrated by the coinage, which 
Head ™ assigns to this decade of Athenian supremacy (457-447 


1 Diodorus xi, 81, 3. On the extension of the walls, see Wilamowitz-Millendorff, 
in Hermes, vol. xxvi (1891), pp. 191 ef seg. It is possible, however, that this en- 
largement belongs to a later date; see infra, p. 293, Nn. 4. 

* About September, 457; Busolt, Griechische Geschichte, vol. iii, p. 319. For the 
battle, see Thucydides i, 108; Diodorus xi, 82; Pausanias i, 29, 9; Polyzenus i, 35. 

5 Thucydides i, 108, 3. * Diodorus xi, 83, 1. 

5 Thucydides iii, 62, 5; iv, 92, 6; ¢f. Pericles, in Aristotle, Rhetoric, iii, 4, p. 
1407 a. 

* Plato, Menexenus, xiii, p. 242 b; </. Alcibiades, i, p. 112 ¢. 

™ Thucydides i, 113, 4, speaks of their return after the battle of Coroneia. 

8 bid. i, 111, 1. They are here spoken of as ftppayor, 

* As may be inferred from his statement that the Athenian defeat at Coroneia left 
them airévoyo; i, 113, 4. 


© Jbid, iii, 62, 5. 1 Greek Coins, vol. viii, p. xxxix. 
5 P 
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B.c.). Acrephium, Coroneia, Haliartos, Tanagra and Thebes 
struck coins, all bearing on the obverse the Beeotian shield but 
lacking the Boeotian name. On the reverse the several cities 
stamped their individual types—a cantharos, a gorgoneion efc.— 
with an abbreviation of the city name.'' The five states men- 
tioned by Head were among the seven independent members of 
the union as it had been composed in the earlier period. The 
continuance of the shield was due to force of habit or, at most, 
to a theoretical survival of the union, whereas the individual 
devices of the cities are an expression of the separatism upheld 
by the factions then dominant and encouraged by the Athenians. 


B. THE POLITICS OF THE STATES 


In our study of the politics of the Bceotian cities of this de- 
cade we meet with an interesting problem. In the opinion of 
Busolt,? Thebes was under democratic control at the time when 
she called the Lacedezmonians to aid her in the recovery of her 
supremacy. He believes that this party had come into power 
after the battle of Platza. His theory assumes the oligarchs to 
have been generally supreme in the other Boeotian cities, but to 
have given way to democracies under Spartan influence. When 
Athens intervened, it was accordingly in support of the Beeotian 
oligarchs. She put down the democratic governments and re- 
stored the aristocratic exiles. But a revolution soon afterward 
took place in Thebes. The oligarchs got control, and at about 
the same time the oligarchic factions in the various cities began 
to oppress the commons and, turning their backs upon Athens, 
sought friendly relations with Thebes. Then the Athenians, 
siding with the democrats in the cities, drove the oligarchs into 
exile. The whole theory is got up to explain a passage in the 
pseudo-Xenophontic treatise on the Athenian constitution: 3 
“ As often as they (the Athenians) have attempted to choose 
the side of the aristocrats, it has proved a disadvantage to them ; 


' Here again Cauer, /oc. cit., p. 645, is wrong in saying that these coins lacked the 
federal arms, 

*Griechische Geschichte, vol. iii, p. 320 and n. 3. 

SILI, ii: ‘Orocdnic S irexeipnoav aipeiotia rove BeAtiorou, ov ovviveyxev abroic, 
GAN’ ivrdg bAlyou xpévou 6 dhjpyog tdobAeveev’ b pév év Bowroic. 
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and within a short time the demos, for instance in Bceotia, has 
fallen into slavery.” 

Although no part of the theory is absolutely impossible, it is 
as a whole so unlikely that strong evidence would be necessary 
to induce us to accept it. In the first place it is wholly improb- 
able that after the battle of Platez2a the Lacedzmonians, who 
were masters of the situation, permitted the setting-up of a 
government in Thebes which Aristotle could describe as demo- 
cratic. It would seem strange, too, that Thebes should be 
democratic while all the other Boeotian cities were oligarchic, 
and that Sparta should be supporting democracy and Athens at 
the same time aristocracy. If Athens found the democracy 
established in all the Bceotian towns and the oligarchs in exile, 
why should she recall the latter? Would they be more inclined 
to submit to her than to Thebes? And when Thebes afterward 
set up an oligarchy, why should Athens forthwith espouse the 
cause of democracy and send the recently restored oligarchs 
back into exile? Busolt has not answered these questions. He 
and those of his opinion take too much trouble to explain the 
passage in pseudo-Xenophon above quoted. If the Athenians 
favored oligarchy in a single city, it would have sufficed for that 
writer’s purpose. 

The following sketch of party relations during the period 
seems more reasonable. When after the battle of Platza the 
Lacedemonians overthrew the cabal (¢éwacreia) which governed 
Thebes, they set up n its place a moderate oligarchy—the 
é%yapxia ioévouoc Of which the Thebans afterward boasted.* The 
other Boeotian cities may have varied in constitution, but the 
prevailing form was doubtless also oligarchic. Neither demo- 
crats nor oligarchs willingly submitted to Thebes. When the 
Lacedzmonians interfered in the interest of the latter, 457 
B. C., it was to place in office in the various states men who 
were willing to follow Theban leadership. These persons usually 
constituted an oligarchy, though they could not have been iden- 


* Thucydides iii, 62, 5. Perhaps at this time the law of Philolaos on qualifications 
for office was so amended as to admit those who had ceased for ten years from in- 
dustrial and mercantile pursuits; Aristotle, Politics, iii, 5,4, p. 1278 a, 25; ¢f. supra, 
p- 277, D. 2. 
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tical with the former rulers of the cities. In general this revo- 
lution consisted in the substitution of one oligarchic faction for 
another. Those who refused to submit to the leadership of 
Thebes, whether oligarchs or democrats, were sent into exile. 
The Athenian victory at GEnophyta everywhere encouraged the 
democrats to seize the government. This change of party took 
place in Thebes‘ and in most or all of the Boeotian cities. 
Athens now banished those who opposed her leadership— 
mainly the oligarchic factions? set up by Lacedemon—and 
recalled from exile those whom the Lacedezmonians had ban- 
ished. They were restored, not necessarily to power, but to 
their homes and civil rights. Although Athens favored democ- 
racy, one or two states that came under her hegemony may 
have been oligarchies and have continued in this condition, or 
may have been changed to oligarchies by the return of the 
exiles. Soon afterward the democracy at Thebes was over- 
thrown?; whereupon the one or two oligarchies, favored or 
tolerated by Athens, sided with Thebes and began to treat the 
commons like slaves. This simple, direct interpretation of the 
few known facts is offered as preferable to the far-fetched 
theory of Busolt. 

The supremacy of Athens lasted ten years (457-447 B. C.). 
Exiles from Boeotia and Eubcea, to whom were added some 
Locrians, returned in large numbers and seized Orchomenos, 
Chezroneia and certain other places. The fact that they were 
oligarchs is well known. The Athenians made insufficient pro- 
visions for meeting this emergency. Tolmides, their general, 
was overthrown and killed at Coroneia, and most of his soldiers 
were either slain or taken captive. To secure the release of the 
prisoners Pericles agreed to evacuate all Boeotia’ with the excep- 

?We are informed by Aristotle, Politics, v, 3, p. 1302 b, 25, that there was a 
democracy in Thebes after the battle of Ginophyta, though he does not state when it 
was established. 

*On the political character of these exiles, see infra, p. 286, n. 5. 

* Aristotle, Politics, v, 3, p. 1302 b, 25, states that the change resulted from the 
contempt in which the well-to-do held the license and anarchy of democratic rule. 

* Thucydides i, 113, 2. Their associates, the Eubceans, certainly were; and the 
governments which they established on their return were oligarchic. 

5 Ibid. i, 113 (¢. iii, 62; iv, 92); Diodorus xii, 6; Plutarch, Pericles, 18; 
Pausanias i, 27, 5. 
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tion of Platza.* The victorious party regarded Coroneia as the 
battle which won the freedom of Beeotia.* The victors began 
to despise Athens and to look upon themselves as superior in 
arms.3 


III. From the restoration of the League in 447 to tts dissolution 
after the treaty of Antalcidas, 387 B.C. 


A. THE LEAGUE 


The victory of Coroneia, gained by the returning exiles and 
their friends from neighboring states, assured the cities auton- 
omy under oligarchic constitutions. Those who were opposed 
to that form of government were banished.4 Though, accord- 
ing to the sources, Thebes could have had but a minor part in 
the battle, she claimed for herself the chief credit for the suc- 
cess5 and proceeded accordingly to restore the League and to 
knit it more firmly together under her own leadership. About 
this time the coinage of the other states seems to come to an 
abrupt end, whereas “ we now have a plentiful issue of Theban 
staters bearing various types, mainly representations of Herakles, 
of great artistic merit.”© Though they continue to bear the 
shield of the League, they are all inscribed with the name of 
Thebes. In other words, the leading city now declared her 
intention to merge the League in the state of Thebes. Whether 
she would treat the Boeotians as peritaci or as Thebans seems 
to have been left to future events to determine. Following out 
this plan, the federal government required the members of the 
League to adopt uniform constitutions—a condition which 
doubtless had already been partially attained by voluntary 
imitation. The relation of the states to the central authority 
was regulated, too, as we afterward find it. The acquisition of 


1 Thucydides ii, 2, 1; iii, 55, 3. * Jbid. iii, 62, 5. 

* Xenophon, Memorabilia, iii, 5, 4; </. Diodorus xii, 7. 

* Democratic exiles from Thebes and Orchomenos were codperating most actively 
with Athens in 424 for the overthrow of Thebes and oligarchy; Thucydides iv, 76. 
Many Orchomenian exiles found a refuge in Athens; infra, p. 286, n. 5. 

6 Thucydides iii, 67, 3; iv, 92, 6. 

® Head, Greek Coins, vol. viii, p. xxxix and plate xii, 1-8. There are no Bceotian 
coins excepting those of Thebes in the period 447-395 B. C.; sbid., p. ix. 
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Platza in 427 greatly strengthened the position of Thebes, 
which came into direct control of the annexed territory and of 
that part of the population which remained undisturbed by the 
conquest. 

There were now ten members of the League. The close 
correspondence between the conditions of 424, as represented 
by Thucydides,‘ and those of 395, as described in the newly 
discovered Oxyrrhynchus Hellenica,* proves a general contin- 
uity of organization during the period. The relation of the 
states to the central government was peculiar. Eleven units of 
representation were distributed among these cities, according to 
their relative importance. Each unit was represented in the 
government of the union by a beeotarch. Probably at the 
beginning of the period there were but nine, increased to eleven 
by the acquisition of Platea. For the year 424 the arrange- 
ment of forces at the battle of Delion shows the following dis- 
tribution of units?: 


UNITS CITIES 
Two for Thebes 
Right Wine | Two for Platza with her annexed communities, acquired 
by the League and added to Thebes in 427 
One for Haliartos, Coroneia and Cope 
Center . . One for the rest who dwell about Lake Copais, including 
Acrephium 
Two for Thespiz with annexed communities 
Left Wing. | On for Tanagra 
One for Orchomenos with Cheroneia‘ (and Hysiz ?) 


The condition of communities described as “‘ annexed” in the 
table above was somewhat like that of an Attic deme; but from 
their former independence they seem to have retained greater 
individuality. Those of the inhabitants who willingly submitted 
became citizens of the state to which they were joined5; the rest 


IV, 93, 4. *XI, 3. 5 Thucydides iv, 93, 4. * Ibid. iv, 76, 3. 

5 Sufficient proof is afforded by the expression trav dAAwy xeplov tév mpérepov péy 
dxeivocg (the Platzeans) ovprroicrevoytvur, rore 62 ovvredoivrew eig rag OpBac (Ox. 
Hell. xi, 3), descriptive of the relations of certain communities to Platsea and of their 
transfer to Thebes. 
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were killed, banished, or perhaps in some cases reduced to the 
status of perieci. 

In this battle the Thespians, who were on the left wing, lost 
a great number of their best troops. Taking advantage of their 
misfortune, the Thebans, who had long plotted to destroy their 
walls, now carried this purpose into effect (423). That it was 
also their wish to annex this state can hardly be doubted; but 
for the time they contented themselves with placing philo- 
Thebans in office in the offending city, and at the same time 
they probably made the government more strictly oligarchic. 
In the summer of 414 the popular party at Thespiz, feeling 
oppressed, attempted by force to overthrow the new régime; 
but the Thebans came to the rescue and put down the insurrec- 
tion. Some of the rebels were taken; others escaped to 
Athens. Thespie showed remarkable elasticity in recovering 
from her losses and degradation, for we find her in 395 occupy- 
ing as favorable a place in the League as in 424. 

A state which Thebes feared quite as much as Thespiz was 
Orchomenos. Democratic exiles from this city had been most 
active in codperating with the Athenians to bring about the 
overthrow of Thebes and of oligarchy.3 Some were ready to 
deliver to Athens the town of Chzroneia, which then belonged 
to Orchomenos. After the victory of Delion, Thebes proceeded 
to punish and to weaken her ancient rival. Chzroneia was 
taken from the latter, made an independent fo/is and associated 
with Acrephium. Copz, previously associated with Haliartos, 
was also transferred to this group. The democrats of Orcho- 
menos remained in exile; 5 but the place of the city suffered no 
deterioration. In 419 the League acquired Heracleia, which 


1 Thucydides iv, 133. 3 Ibid. vi, 95. 5 Ibid. iv, 76, 3. 

* These changes took place before 395; Ox. Hell. xii, 2. 

5 An inscription containing several decrees in honor of Potamodoros, leader of 
emigrants from Orchomenos to Athens, is edited and commented on by U. Kohler, 
in Hermes, vol. xxxi (1896), pp. 137 ¢¢ seg. One belongs to the spring of 423, in 
the archonship of Isarchos (Thucydides iv, 118). Potamodoros was granted several 
favors and a donation of 500 drachmas from the state. Corpus inscriptionum Atti- 
carum, vol. ii, 21, proves that this family were the tpéfevot.of Athens for many gen- 
erations. The last mentioned reference is to a decree of the year 412-411, passed in 
honor of Eurytion, son of Potamodoros. Eurytion was in Athens at the time. 
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had previously been occupied by a Lacedzmonian garrison. 
The annexation gave offence to Sparta," whose friendship for 
Thebes was henceforth mixed with jealousy. 

In 395 B.C. the representation of the states in the federal 
government was as follows: Two units belonged to Thebes; 
two to Platza, with Scolos, Erythre, Scaphe and the other towns 
(xepia) which in earlier time had formed a part (ovmmodcrevoutver) 
of the Platean polis, but which now belonged (owredoivrev) to 
Thebes; two to Orchomenos with Hysiz; two to Thespiz with 
Eutresis and Thisbe; one to Tanagra; one to Haliartos, 
Lebedeia and Coroneia, each furnishing one beeotarch in turn; 
and one to Acrephium, Copz and Chzroneia, which in the 
same way were represented by one bceotarch.’” 

The Oxyrrhynchus Hellenica has not only made clear the 
principle of representation but has also settled the vexed ques- 
tion as to the number of the beeotarchs. A statement of Thu- 
cydides relative to these officials—‘‘ Whereas the rest of the 
beeotarchs, who are eleven in number, objected to giving battle, 
. . . Pagondas, . . . who together with Arianthidas . . . was 
beeotarch of the Thebans, . . . persuaded . . .”—has been 
interpreted to mean that there were eleven of these magistrates 
for the rest of the Bceotians in addition to those of Thebes,* 
making thirteen in all. Poppo’ maintained, on the contrary, 
that Thucydides intended to give the total number of beeotarchs. 
A more serious problem concerning the number was raised by 
Wilamowitz-MOllendorff.© Assuming that Thucydides intended 
to give the total number, but finding a seeming disagreement 


' Thucydides v, 52. 2 Ox. Hell. xii, 2. 

71V, 91, 1: Tév dAAww Bowrapydv, oi eiow Evdexa, ob Evverawotvrev paxeoba 
. . « Tlayévdag 6 AioAddov, Bowrapxav ix OnBdv per’ ’ApiavOidev row Avowayidév 
.« + brede x,1,A. 

*Two beeotarchs for Thebes are mentioned in connection with the surprise of 
Platzea in 431; Thucydides ii, 2, 1. Another passage (vii, 30, 3) proves merely that 
Thebes had more than one. After the acquisition of Platea Thebes had the ap- 
pointment of four boeotarchs, two for herself and two for the annexed communities; 
Ox. Hell. xii, 2. 

5 Ad loc. cit, He takes as evidence the present tense of the verb ciel and the 
scholia ad ii, 2. 

*In Hermes, vol. viii (1874), p. 440. 
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between his statement and the fact that there were, as he sup- 
posed, but seven members of the union, he concluded the num- 
ber eleven to be a copyist’s error for seven, and his interpretation 
has generally been accepted.* The newly-discovered papyrus 
removes all doubt from the number eleven, and leaves the 
unfortunate conjecture of Wilamowitz-MGllendorff to serve as a 
warning against the arbitrary emendation of texts. 

As the chief magistrates of the union,? the boeotarchs com- 
manded the army and formed a council of war. On the eve of 
the battle of Delion a majority opposed a trial of arms with 
Athens; but Pagondas, a beeotarch from Thebes—the other 
being absent—called the soldiers before him in successive 
divisions and exhorted them to fight. Thucydides merely re- 
marks that he had the chief command ( jyepoviag obone abrow), giv- 
ing no hint of a rotation of the hegemony among the beeo- 
tarchs.3 It seems highly probable, indeed, that the leadership 
in war was vested permanently in Thebes, just as Sparta always 
exercised it in the Peloponnesian League and Athens in her 
confederacy and empire. The very circumstance that Pagondas 
overrode the decision of the council of war and appealed 
directly to the soldiers is evidence of an arbitrary, high-handed 
management of affairs on the part of Thebes which precludes 
the principle of rotation in command and of perfect federal 
equality in general. 

Acting as a board, the beeotarchs also represented the union 
in foreign relations. They received envoys from other states 
and made provisional arrangements with them for alliances. 
But before definitely concluding treaties they had to submit the 
proposals to their respective cities, to be accepted or rejected 
by each, through the decision of the four councils described 


! Cf. Lolling, in Mitteilungen des deutschen arch4ologischen Institutes in Athen, 
vol. iii (1878), p. 89; Busolt, Griechische Geschichte, vol. i, p. 258, n. 1; Cauer, 
in Pauly-Wissowa, Real-Encyclop&die, vol. iii, p. 647. 

* Cf. Plutarch, Praecepta gerundae rei publicae, 17 Freeman, History of Federal 
Government, vol. i, p. 164, is wrong in assuming the existence of an archon as the 
highest federal magistrate at this time. Archon and boeotarch are used synonomously 
by Ox. Hell. xi, 4. 

5 Thucydides iv, 91. 
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below.’ The strong centralization of power in their hands is 
proved by the fact that ordinarily they could count on ratifica- 
tion of their plans, yet in their negotiations of 421, described 
by Thucydides,” they were disappointed. They must have 
attended not only to military and diplomatic affairs but also to 
the general executive business of the League. Though clothed 
with authority which would appear to an Athenian to be exces- 
sive, they were responsible for their official conduct to their 
respective states; and the bceotarch who persisted in his magis- 
tracy beyond his term was liable to the death penalty. 

Each unit was represented not only in the federal executive 
by a beeotarch but also in the federal council (fova4) by sixty 
delegates, making six hundred and sixty in all. This body, 
meeting on the Cadmeia,‘ the citadel of Thebes, to deliberate 
on the affairs of the union, presumably at the suggestion of the 
beeotarchs, decided the less important questions on its own 
responsibility and referred the more important to the cities. 
It was certainly inferior in power to the collective city councils ; 
but we know that it had a real influence from the circumstance 
that conflicting political parties found an advantage in gaining 
control of it.’ There was also a federal court, meeting likewise 
on the Cadmeia and consisting of jurors (d«aorai) who, like the 
federal councillors, represented in equal numbers® the eleven 
units described above. It goes without saying that this court 
tried offences against the union, though we search in vain for 
more specific information concerning its organization and func- 
tions. It would be especially interesting to know in what 
relation the federal judiciary stood to the courts of component 
states. 

The financial burden of the League was equally distributed 
among the units. On this principle the states paid the ex- 
penses of their own delegates to the federal council and of 
other representatives and made their contributions to the fed- 
eral treasury.’ The units furnished equal military forces—a 
thousand heavy infantry, a hundred horsemen® and probably 

1 Infra, p. 201. *V, 37 ef seq. 5 Pausanias ix, 14, §§ 5, 7. 
*Ox. Hell. xi, 4. 5 [bid., xii, 2. © Ibid. 
" Ibid, xi, 4. ® /bid. xii, 4; of. Thucydides iv, 93, 3- 
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about a thousand light troops.t These contingents were under 
state polemarchs, who, taking the places assigned them in the 
line of battle by the commander, exercised their own discretion 
as to the tactic formation of their several forces. This loose- 
ness in the military system not only was a positive disadvantage 
in war but tended to keep the feeling of separatism alive in the 
individual states. 

The governments of the states performed certain federal 
functions, and for that reason it is necessary to consider the 
state constitution in connection with that of the union. As the 
organization described by the author of the newly discovered 
Hellenica; for the year 395 B. C. existed as early as 421,‘ most 
probably it was either established or restored in 447. The 
government was timocratic; those only enjoyed public rights 
who possessed a certain amount of property,’ not specified in 
any known source. From the facts (1) that this form of 
oligarchy is described as moderate, assuring equality in the en- 
joyment of legal protection, in contrast with the rule of a cabal, 
(2) that the cities all provided a considerable number of heavy 
troops, (3) that the moderate oligarchs of Athens were evidently 
imitating the Boeotian system when they planned for a govern- 
ment of the five thousand who were best qualified to serve the 
state in person and property,® we must conclude that the Boeo- 
tian franchise was broader than the knightly oligarchy and cer- 
tainly not more liberal, perhaps narrower, than the hoplitic 
timocracy. As the population of the several cities varied 
greatly, there must have been correspondingly wide differences 
in the number of citizens optimo iure. Those who were thus 
qualified to exercise the political rights of citizens were divided 


' The number of light troops at Delion was 10,000 in addition to 500 targeteers; 
Thucydides iv, 93, 3. 

2 Ibid. § 4. * XI, 1. * Thucydides v, 38, 2. 

5 Ox. Hell. xi, 1: Bovdai rére rérra[pec] . . . ov ov[ x anact] roic woA[ iran 
2&H lv peréxerv G[ AAG] roig xex[ rmuévorg] mAGBoe t[« xpnud}tev, From this passage it 
is clear that there were in every city two chief classes of citizens, (1) those too poor 
to participate in the councils, (2) those who had the property qualification for the 
function. What the actual rights of the lower class were may only be conjectured. 
Doubtless members of the higher class were eligible also to jury service in the states 
and in the union, and, with further restrictions, to the offices. 

* Thucydides viii, 65. 
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into four sections. These groups took turns in officiating as 
councils (fovsai).* The length of the term is not stated.* To 
exercise a real influence it was necessary that the council should 
meet, not simply when summoned by the authorities, but regu- 
larly on stated days. Doubtless the city constitution contained 
a provision to that effect, though what it was we are not told.‘ 
It assembled further whenever summoned by the beeotarchs. 
The council for the time being considered matters of public in- 
terest and embodied its conclusions in the form of bills. A 
joint session of all four councils was then held, in which these 
bills were further considered and accepted or rejected by vote. 
The councils must have supervised the entire local administra- 
tion, and they stood in an important relation to the federal gov- 
ernment. The bcoeotarchs were required to refer all weighty 
federal business, including declarations of war and the making 
of peace and alliance, to the several cities for decision.’ It was 
equally possible for the councils of a city to instruct its boeot- 
archs to bring any question affecting the welfare of the union 
before the proper federal authorities for deliberation and action.® 


' Before the discovery of the Oxyrrhynchus Hellenica these four councils were 
known only from Thucydides v, 38. The usual view, that they were a part of the 
federal government and represented four large districts into which Boeotia was as- 
sumed to have been divided, was accepted by Freeman, Federal Government, vol. i, 
pp. 163 ef seg. The resemblance between these four councils and those provided for 
by the definitive oligarchic constitution drawn up for Athens in 411 (Aristotle, Con- 
stitution of Athens, 30) is easy to discover and has been mentioned by Kéhler, in 
Sitzungsberichte der K6niglich preussischen Akademie der Wissenschaften zu Berlin, 
1895, pp. 455 ¢¢ seg. The fact of imitation is so evident that we may feel justified in 
using the two constitutions reciprocally for illustration. 

*The rendering given by the editors of the Ox. Hell., p. 223—** Of these boulai 
each one in turn held a preliminary sitting and deliberation about matters of policy, 
and made proposals to the other three ’’—might lead one to suppose that each in turn 
held a single session. This interpretation is possible though altogether unlikely. 
The definitive oligarchic constitution drawn up for Athens in 411, and closely modeled 
after the Boeotian, specifies the length of term as one year; Aristotle, Constitution of 
Athens, 30, 2. 

* Cf. Botsford, Roman Assemblies, pp. 168, 173. 

*The Athenian council provided for by the constitution mentioned supra, p. 291, 
n. 3, was to meet every fifth day or oftener if necessary; Aristotle, Constitution of 
Athens, 30, 4. 5 Thucydides v, 38. 

*Freeman, Federal Government, vol. i, p. 164, too hastily assumes that the 
councils had no initiative. 
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In summing up the votes of the states the boeotarchs must have 
reckoned as votes for each city the number of units which she 
controlled—four for Thebes, two for Thespiz ef. A single 
vote cast by a group of three states, as Haliartos, Lebedeia and 
Coroneia,* was necessarily determined by a majority of the 
three. This use of the referendum is a remarkable attempt to 
harmonize federalism with city autonomy. The degree of in- 
dependence of the several cities relative to one another and to 
the union must have varied greatly ; the Lebedeians, for instance, 
who had but a third of a vote, counted for little by the side of | 
Thebes, who by securing two votes in addition to her own could 
decide the referendum at her pleasure. 


B. POLITICS AND PARTIES; THE TREATY OF ANTALCIDAS 


In considering the politics of Boeotia it is necessary to keep 
in mind the threefold conflict which was always more or less 
active: (1) between poor and rich, democrats and oligarchs; 
(2) between factions of the same party; (3) between central- 
ization, upheld by Thebes, and separatism, represented in a 
varying degree by perhaps all the other states. The antago- 
nisms here mentioned were further complicated by the relations 
between these conflicting forces on the one hand and outside 
states and parties on the other. From the restoration of the 
League in 447 to about the middle of the Peloponnesian war, 
federalists and oligarchs looked to Sparta for protection; and, 
as their safety depended on keeping open communications 
with Peloponnesus,’ they cultivated friendly connections with 
Corinth; whereas they hated and feared Athens as their most 
active and deadly enemy. A strong sympathy existed, on the 
other hand, between the oligarchs of Athens and those of 
Beeotia, and again between Athenian and Bceotian democrats, 
which often overrode the loyalty of the citizen to his state. In 
two respects the Peloponnesian war was directly advantageous 
to Thebes. In the first place much of the booty taken from 
Attica by the Peloponnesians came into their hands at a merely 
nominal price,t and probably they themselves from the begin- 


* Thucydides iv, 72, 1. */did. i, 27,2. *Ox. Hell. xii, 3. 





1 Supra, p. 287. 
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ning joined in the raids in order to carry off plunder. The 
author of the Oxyrrhynchus Hellenica’* states that the Thebans 


prospered much more after they with the Lacedzmonians had fortified 
Deceleia against the Athenians ; for they acquired at a low price the 
slaves and everything else taken in the war, and, as they lived along 
the border, they seized for themselves all the moveable property and 
furnishing material of Attica,’ beginning with the wood and tiles of the 
houses. At that time the country of the Athenians was the most richly 
furnished in Greece ; for it had suffered little loss in the former inva- 
sions of the Lacedemonians. 


This new information, while incidentally throwing a welcome 
light on the economic condition of Attica in the age of Pericles, 
helps to explain the attitude of Thebes toward the Peloponnesian 
war. The author probably underestimates the Athenian losses 
in the early part of the war and exaggerates the wealth of the 
country in the later period; but the result is the same: Thebes 
profited throughout the conflict. 

Equally new is his statement as to the growth of Thebes at 
the expense of the other Bceotian communities: 


The Thebans made great progress toward the attainment of complete 
prosperity from the very time when the war broke out between the 
Athenians and the Peloponnesians ; for, when the Athenians began to 
threaten Boeotia, emigrants, settling in the city from Erythre, Scaphe, 
Scolos, Aulis, Schoenos, Potniz and many other unwalled places, doubled 
the population of Thebes. 


Some of these small places, as Erythre, Scolos and Scaphe, 
had belonged to Platza till the capture of that city in 427, 
when they were annexed to Thebes.’ This fact proves the 
author to be referring to the early years of the war rather than 
to the very beginning of it. The inhabitants of some of the 
other places mentioned probably migrated to Thebes shortly 
after the fall of Platza, in the years 426-424, when Athens 
actually threatened Boeotia.* 


? Ox. Hell. xii, 4. 

* Tv éx tig "Atruci[¢ Kjata[a}xeviy . . . aracay wetexoucoay &¢ abroic, 

* Supra, pp. 284, 285; Ox. Hell. xii, 2. 

* Cf. Thucydides iii, 91. The enlargement of the walls, referred by Diodorus 


(of. supra, p. 280, n. 1) to 457, may have taken place at this time. 
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Thebes profited from the war not only in these direct ways 
but also in gaining a stronger control over the union. After 
the battle of Delion, and still more after the failure of the 
Sicilian expedition, Boeotian democrats and separatists’ de- 
spaired of help from Athens. In fact the Athenian oligarchs 
had long admired those of Bceotia; and, when after the Sicilian 
disaster the former came into political power, they used the 
Boeotian constitution as their model for the limitation of the 
franchise and the division of the citizens optimo iure into four 
rotating councils.?, In other words, the conditions of the war 
not only were enabling Thebes to gain wealth and centralize 
Beeotia but also gave her an unexpected hope of controlling the 
politics of Attica. These facts amply explain her opposition to 
the peace of Nicias, 421 B.C. They help us to understand, 
too, why in the negotiations which closed the war the Thebans 
urged the allies to blot the conquered city out of existence.3 
During the war they had developed a greed for Attic territory,‘ 
which the destruction of the city would enable them to satisfy, 
In rejecting this proposal the Lacedemonians may have been 
actuated, not only by the ideal motive ascribed to them by 
Xenophon,’ but also by the desire to maintain in central Greece 
a counterpoise to Thebes, whose self-aggrandizement had for 
some time been exciting their suspicion. 

The party which dominated Thebes during the negotiations 
for peace, and which was responsible for the suggestion to 
destroy Athens, had for its leaders Leontiades, Asias and Cor- 
rantadas.° Soon afterward it was overthrown by a rival oli- 
garchic faction led by Ismenias, Antitheos and Androcleidas,’ 
who opposed Sparta and hospitably received the democratic 
exiles from Athens during the rule of the Thirty. Their kind- 


1 That their resentment at Theban aggression was still strong in 407 is proved by 
Xenophon, Memorabilia, iii, 5, 2. ? Supra, p. 291, n. I. 

3 Xenophon, Hellenica, ii, 2, 19; Plutarch, Lysander, 15. 

* On their seizure of Panactum and their reluctance to restore it, see Thucydides v, 
3, 18, 39. 5 Hellenica, ii, 2, 20. 

® Ox. Hell. xii, 2; Xenophon, Hellenica iii, 5, 8; Plutarch, Lysander, 15. 

7 Ox. Hell. xii, 1. For Antitheos, Xenophon, Hellenica, iii, 5, 1, has substituted 
Galaxidoros. Such discrepancies are not to be set down as contradictions. 
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ness to these refugees sprang from no friendship for Athens or 
democracy, but from the hope of being able to turn the occa- 
sion to the disadvantage of Sparta.’ 

On receiving an invitation from Lacedzemon to join in put- 
ting down the democratic force at Peirzeus, 403 B. C., Thebes 
refused, ostensibly because Athens had done nothing contrary 
to the treaty but in reality because she suspected the Lacedz- 
monians of a desire to annex Attica to their own territory.’ 
Sparta did not forget this neglect of allegiance.s But the gov- 
erning faction at Thebes was soon to be irreconcilably embit- 
tered by the discovery that the Lacedzmonians were secretly 
interfering in their affairs for the purpose of restoring to power 
the recently overthrown party of philo-Laconians.« When 
therefore Agesilaus, in the role of Agamemnon, overlord of all 
Greece, attempted to set sail from Aulis, the Boeotians sent 
cavalry to forbid his sacrifice. These troops performed their 
duty well; seizing the pieces of victims, they scattered them 
about the altars. Agesilaus embarked in extreme indignation, 
calling the gods to witness this insulting sacrilege.’ 

Meanwhile the Boeotian separatists continued to cherish their 
dislike for Thebes ;° and early in the Corinthian war it proved 
an easy task for Lysander, at the head of an invading force 
from Peloponnesus, to detach Orchomenos from the union, 
394 B. C.? In spite of heavy losses the federal government, 
with little wavering,® persisted in the war till Persia, transferring 
her support from central Greece to Peloponnesus, forced upon 
Hellas the treaty of Antaicidas, 387 B.C. From the begin- 
ning of the negotiations the Thebans were apprehensive for the 
integrity of the union. The terms, which seem to have been 


‘Ox. Hell. xii, i. * Xenophon, Hellenica ii, 4, 30. 5 Jbid, iii, 5, 5. 

* This is new information from Ox. Hell. ii, 2. The author, speaking of the year 
395, states that the Thebans had long been hostile to Lacedaemon, re roi¢ 
évar[ria}¢ tév wodirév abtoic éxpavro ido, which must refer to the time earlier 
than the embarkation of Agesilaus from Aulis. The opponents of the men in power 
were certainly not democrats but another oligarchic faction. 


* Xenophon, Hellenica iii, 4, 3 e¢ seg.; Plutarch, Agesilaus, 6. 

® Cf. Xenophon, Memorabilia iii, 5, 2. 

™ Xenophon, Hellenica iii, 5, 6; Plutarch, Lysander, 18. 

* Xenophon, Hellenica iv, 5, 6. ® Jbid. iv, 8, 15. 
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composed with especial reference to their League, declared all 
Greek cities autonomous excepting certain island possessions of 
Athens.’ All the states of Greece unreservedly swore to the 
treaty with the exception of the Thebans. They were as will- 
ing indeed as any, but claimed the right to take the oath in be- 
half of all the Boeotians.2 Though we now hear the enuncia- 
tion of this doctrine for the first time, Thebes had long been 
tending toward it; in fact it had been forshadowed by her coin- 
age since 447. The treaty of Antalcidas forced her to take the 
decisive step. The recent desertion of Orchomenos and the 
growth of separatist feeling in the other states were making 
federation difficult; Boeotians, Greeks and Persians were sure to 
interpret autonomy as the unconditioned independence of the 
states and the complete dissolution of the League. Thebes 
would win a great success, on the other hand, if she could in- 
duce Persia and the states of Greece to consider all the Boeotians 
Thebans. In this way she hoped to preserve the unity of 
Beeotia and even to make a notable advance in centralization. 
Whether in the event of success she would really have absorbed 
the states or reduced them to subjection remains unknown. It 
is true that her enemies looked upon her allies as periaci?; but 
her earlier policy in the matter seems to indicate her intention 
to treat as Thebans the Bceotians who would accept this status 
and to banish recalcitrants or reduce them to submission. The 
present study tends to prove that the Thebans were not so 
tyrannical nor the Beeotians so enslaved as Freeman and others 
have tried to make out. The solution of the Beeotian problem 
along one or the other of the two lines above indicated was 
prevented by a threat of war from Sparta in case the states 
should not be permitted to sign for themselves. Thebes 
yielded. Her promise to leave the cities autonomous was ful- 
filled,* and again the League was temporarily dissolved. 
G. W. BOTSFORD. 
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1 Xenophon, Hellenica v, 1, 31. 2 Ibid. v, 1, 32. 

3 Jbid. vi, 4, 6: Al wepwocides avtév wéAe~¢. Epaminondas seems to speak of the 
Beeotian cities as having the same status as the Laconian periaci; Pausanias ix, 13, 2. 
He may be thinking here, however, not of their subjection to the leading state but 
simply of their lack of autonomy. 





* Xenophon, Hellenica, vi, 1, 33, 36; Plutarch, Agesilaus, 23; Diodorus xiv, 110. 














THE BRITISH LABOR PARTY IN Ig!Io 


ETWEEN the second Reform Act of 1867 and the gen- 
B eral election of January, 1910, great changes of political 
thought and movement occurred in the British constitu- 
encies as well as in Parliament. The extension of the franchise 
in 1867 to householders in boroughs marked a new inroad on 
the influence and power of the landed classes and the begin- 
ning of the end of the hitherto undisputed dominance of the 
two historic political parties in the House of Commons. It 
made practicable the formation of an Irish Nationalist party. It 
also enabled direct representatives of labor—representatives 
who belonged to the laboring class—to find their way into Par- 
liament. The result of the act of 1867 and of the further ex- 
tension of the franchise in 1884 in facilitating the development of 
new party groupings is seen in the fact that, at the general elec- 
tion of January, 1910, there were for the 670 seats in the House 
of Commons no fewer than 177 candidates—of whom 123 were 
elected—owing no allegiance either to the Conservative-Unionist 
or to the Liberal party and having no close affiliations with 
either of these parties. Of the candidates who were thus be- 
yond the control of the old party organizations, 84 were Na- 
tionalists; 78 were of the Labor party; seven presented them- 
selves under the auspices of the Social Democratic Federation, 
the oldest of the socialist organizations in England; and three 
described themselves as independent Socialists. 

The history of labor representation in the House of Com- 
mons, from the election of Thomas Burt and Alexander Mac- 
donald, in 1874, to the incoming of the Asquith administration 
in 1908, has been traced in this review." The present article 
deals with the fortunes of the labor movement in the recent 
general elections, and with the changes and developments which 
have occurred in the grouping of the labor representatives. 


‘Edward Porritt, ‘* Party Conditions in England,’’ PourticaL ScreNcE Quar- 
TERLY, June, 1906, vol. xxi, pp. 206-236, and ‘* The British Socialist Party,’’ idid., 
September, 1908, vol. xxiii, pp. 468-497. 
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At the dissolution of the Parliament of 1906—10 there were 
in the House of Commons 61 Labor members. These were di- 
vided into four groups. The Liberal Labor group, with fifteen 
members, and the Miners’ Federation, with fourteen—to name 
them in the order in which they came into existence—sat with 
the supporters of the Bannerman and Asquith governments and 
received the Liberal whips. To the speaker’s left on the oppo- 
sition side of the chamber sat the Independent Labor and the 
Trade Union groups, with seven and twenty-five members re- 
spectively. For most purposes these two latter groups acted as 
one party, responding not to the government whips but to their 
own whips and working continuously for the same aims and 
policies. The most important changes that these four groups 
underwent at the general election and in the short session of 
Parliament that followed the election in January, 1910, were the 
disappearance of the Liberal Labor representatives as a distinct 
parliamentary group, and the merging of the Miners’ Federation 
group with the two newer groups into what is now becoming 
known as the National Labor party. 

The organization of such a party—the union of the Inde- 
pendent Labor and Trade Union groups with the Miners’ group 
into a single body—had been determined upon long before there 
was any likelihood that there would be a general election in 
1910. The new and enlarged party was made possible by the 
action of the Miners’ Federation, an organization with some 
six hundred thousand members, which within the last few years 
has so extended itself that it now embraces all the coal fields of 
England and Scotland. The miners are organized locally and 
also by counties; and to-day all the county associations are of 
the Miners’ Federation. Ever since Burt and Macdonald were 
returned to Parliament as miners’ members in 1874, the election 
expenses and the maintenance of the miners’ members at West- 
minster have been a charge on the miners’ unions; and in almost 
every case the members so maintained have been permanent 
paid executive officials of miners’ unions. There were seven- 
teen’ miners’ members in the Parliament of 1906-10. Since 


1 Including three who belonged to the Liberal Labor group and who have since 
refused to go over to the National Labor party. 
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1885 it has been easier for miners than for other trade-unionists 
to secure the election of direct representatives of labor to the 
House of Commons, for county electoral divisions which include 
large coal-field areas can be dominated by them at a parlia- 
mentary election. Further, because the mining code adminis- 
tered from the Home Office brings miners more closely in touch 
with the law than any other trade-unionists, they have been 
more strongly moved than the others to seek direct representa- 
tion of their interests. Consequently there has been no time 
since 1874 when miners’ representatives were not of the House 
of Commons. Only two such members were returned between 
1874 and 1885; but the extension of the franchise in 1884-85 
to the working classes who did not live in parliamentary bor- 
oughs created opportunities of which, since then, the miners’ 
unions in England have availed themselves. 

Between 1874 and 1910 the miners’ members invariably sat 
with the Liberal party, whether the Liberals were in power or 
in opposition; and, although they had an organization of their 
own and frequently acted as a group, for all practical purposes 
they were as fully a part of the Liberal Labor group as was 
John Burns until by his inclusion in 1905 in Campbell-Ban- 
nerman’s cabinet, he became an official Liberal, or as were 
Henry Broadhurst, Randall Cremer, George Howell and Joseph 
Arch, when these labor leaders of the older school were of the 
House of Commons. The miners’ members received the Lib- 
eral whips; they appeared on Liberal platforms in the constit- 
uencies; and they were closely associated with the local organ- 
izations of the Liberal party in the boroughs or county divisions 
from which they were returned to Parliament. There was no 
objection to this association of the miners’ members with the 
Liberal party in and out of the House of Commons until, be- 
tween 1905 and 1910, the Independent Labor and Trade Union 
groups became a power in the industrial constituencies and in 
Parliament. Then these groups, which held aloof from the 
Liberals, began to use their influence to bring the miners’ mem- 
bers into line with them. While these efforts were making, the 
Miners’ Federation was extending its influence. It began as an 
organization of the mining counties in the Midlands; but grad- 
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ually all the mining areas were brought within its territory. 
The last counties to come in were Northumberland and Durham. 
With the miners’ organizations in these two counties Burt, Fen- 
wick and Wilson—all members of the House of Commons— 
had long been associated. 

On two or three occasions between 1905 and 1908, there was 
a movement from within the Miners’ Federation for association 
with the Labor party in the constituencies and in the House of 
Commons, and for terminating the connection of the miners’ 
members with the Liberal party. The movement, which was 
finally successful, began at the annual conference of the Min- 
ers’ Federation held at Chester, in October, 1908. The Feder- 
ation then decided to join the Labor party, under the condition 
that its members in the House of Commons be not called upon 
to sign the constitution of that party except at by-elections and 
at the next general election. A ballot of the members of the 
Federation endorsed this action of the Chester Conference; 
and in the autumn of 1909 notices were given to all the miners’ 
members that if they desired reélection they must sign the 
constitution of the Labor party. Burt, Wilson and Fenwick 
were the only members of the group of seventeen miners’ rep- 
resentatives in the Parliament of 1906-10 who refused to com- 
ply with this condition. 

Burt has represented the Northumberland borough of Mor- 
peth since 1874; and it was to the electors of Morpeth that, 
on October 30, 1909, he explained his reasons for refusing to 
sign the constitution of the Labor party. ‘There were,” he 
said, 


two points in particular in the constitution to which he objected. . . 
The more important clause was that which bound a member to vote 
for or against a measure at the behest of his comrades before it had 
been discussed. That struck a fatal blow at any true sound parlia- 
mentary representation, and it was fatal to the very essence and principle 
of representative government. He was asked not to be obedient merely 
to his constituents—in fact, they were left out of account as if they had 
no existence—he was asked to be obedient to outsiders.’ 


1 Yorkshire Post, November 1, 1909. 
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Fenwick, who is one of the few miners’ members of the House 
of Commons who is not an executive officer of a miners’ union, 
but whose salary as a member of Parliament is paid by the 
miners of Northumberland, explained his position to the elec- 
tors of the Wansbeck division on the same day on which Burt 
addressed the electors at Morpeth. ‘ The constitution of the 
Labor party,” he said, 


would make a man subordinate his own judgement and his own con- 
victions to the party. It would also bind him to appear before his 
constituency simply as a class representative, and in view of the fact that 
he, among others, had devoted his efforts to the breaking down of class 
distinctions, it was extraordinary that such a demand should be made 
upon him. As an honest man, he could not sign the constitution, 
He had been told over and over again that the pledges contained therein 
were continually violated, and that failure to rigidly observe them was 
not visited with pains and penalties. But the words were there, and 
he would not sign anything to which he could not conscientiously 
agree. He was selected for the Wansbeck constituency twenty-five 
years ago asafree man. . . His constituents had allowed him to exer- 
cise his judgement and common-sense, and he would never consent to 
be hampered in his actions in the way suggested. . . . When his occu- 
pation as a member of Parliament was gone, his salary would go. 
That fact would not weigh with him ; he put conscience before all other 
considerations. He regarded the possibility of becoming one of the 
unemployed with complacency.’ 


These and similar declarations by Burt and Fenwick caused 
much commotion among the miners of Northumberland. There 
was a division among them as to whether an exception should 
be made in favor of these veteran leaders. The question was 
settled by a ballot of the miners’ lodges. In Northumberland 
there are some 30,000 miners. The number who voted was 
23,339; and the ballot was adverse to Burt and Fenwick by 
1678 votes. The result was made known on December 13; 
and on December 16 it was announced that miners’ agents 
who would sign the constitution were to be nominated at Mor- 
peth and in the Wansbeck division in opposition to Burt and 


! Yorkshire Post, November 1, 1909. 
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Fenwick. But as the general election drew near it was decided 
not to push this opposition. Burt and Fenwick were accordingly 
reélected, and in the new Parliament they continued their asso- 
ciation with the Liberal party. 

John Wilson, of the House of Commons since 1896 as 
member for Mid-Durham, and a salaried official of the Durham 
miners, explained his reasons for refusing to sign the constitu- 
tion of the Labor party in a newspaper interview. He declined, 
he said, to refuse to go on a Liberal platform, because he had 
been a Liberal all his life. He objected to be compelled not to 
oppose a candidate recognized by the Labor party regardless of 
his character; and he objected also to the constitution because 
it required him to give a pledge of good conduct when he had 
been forty years in public life.t Wilson, like Burt and Fen- 
wick, was reélected; so that in the new House of Commons 
there were three miners’ members who held aloof from the 
Labor party and grouped themselves as before with the Liberals. 

The Miners’ Federation representatives numbered fifteen 
when the Parliament elected in 1906 met for its first session. 
Gains at by-elections brought the number up to seventeen—in- 
cluding Burt, Fenwick and Wilson—before the 1906—10 Parlia- 
ment was dissolved. In any survey of the developments in the 
Labor movement in the general election of January, 1910, it 
is essential that the new position taken by the Miners’ Federation 
in 1908 should be made clear. 

To understand the attitude of the Labor party towards the 
Liberal party in 1910 it is equally essential to review their rela- 
tions during the preceding Parliament. It was by aggression, 
and by aggression that necessarily told against the Liberal party, 
that the Labor party established itself in the House of Commons. 
It continued that aggression during the Parliament of 1906-10; 
and by an aggressive policy at the by-elections it increased its 
membership from 29 to 32.2. These seats were secured at the 
expense of the Liberal strength in the House of Commons be- 
fore the decision of the Miners’ Federation ‘in 1908 to throw 


1 Yorkshire Post, December 17, 1910. 
? Porritt, ‘‘ The British Socialist Labor Party,’ Joc. cit., pp. 475 ef seq. 
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in its lot with the Labor party. During the same period, more- 
over, the Liberals deemed it expedient to hand over to the Miners’ 
Federation two constituencies in the Derbyshire and Notting- 
hamshire coal fields, which at the general election of 1906 had 
been carried by Liberals. Labor aggression during the Parlia- 
ment of 1906-10 thus resulted in the transfer of five seats 
formerly held by Liberals to the Labor groups. 

The policy of persistent aggression pursued at the general 
election of 1906 and at the succeeding by-elections had an- 
swered well for the Labor party, increasing its strength in the 
House of Commons and greatly aiding its propaganda. It was 
the intention of the leaders to adhere to this policy; and had 
not the rejection of the budget by the House of Lords precip- 
itated the dissolution of Parliament there would have been more 
than twice as many Labor candidates at the general election of 
1910 as there had been at the general election of 1906. Local 
organizations—labor representation committees and trade-union 
councils—decide on candidates and on constituencies to be con- 
tested, subject to approval by the executive committee of the 
Labor party. At the end of October, 1909, there were Labor 
candidates, many of whom still awaited the approval of the cen- 
tral executive committee, in 102 constituencies. Included in 
these were the 46 constituencies then represented in the House 
of Commons by members of the various Labor groups. In the 
other 56 constituencies many Liberal seats were threatened by 
the Labor candidates; and when the general election was pre- 
cipitated there was much apprehension among Liberals that 
many seats might be endangered by these Labor candidates. 

Out of these apprehensions was developed at the end of No- 
vember, when the crisis with the Lords was imminent, the rumor 
that there was to be a compact between the Liberal and Labor 
parties to avoid three-cornered contests likely to result in the 
election of Unionist candidates. There seems to have been a 
suggestion from J. A. Pease, the chief Liberal whip, that the 
Labor party would not be prejudiced in the long run if it con- 
tented itself with the seats it held at the end of the Parliament 
of 1906 '—a suggestion that the activity of the Labor party in 


} Yorkshire Post, November 22, 1909. 
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supporting candidates of its own should be confined to constitu- 
encies where Labor organizations were established and in pos- 
session. The idea that there was a compact between the Liberals 
and the Labor leaders was assiduously propagated by the Con- 
servative press in London and in the provinces. It was, how- 
ever, denied by the leaders of the Labor party at least a month 
before the writs were out; and at the election there were 78 
Labor candidates, as compared with 50 Labor candidates and 
16 miners’ candidates at the general election of 1906. Arthur 
Henderson, member for Barnard Castle, Durham, was the chair- 
man of the Labor party in the 1906-10 Parliament. ‘ There 
has been,” he said at a meeting at Cannize Town, London, on 
December 10, “ no alliance with the Liberal party. There can 
be no alliance. It would be against. our constitution.” He 
further stated that 


candidates had been withdrawn, and others might be. ‘The Labor 
party had not expected the election so soon, and while they had to de- 
pend upon their friends the workers for the pennies their decision could 
not be wondered at. They had withdrawn candidates to oblige nobody, 
but only to suit themselves—because of their determination to do noth- 
ing that might bring about a victory for the Lords.’ 


This repudiation by Henderson of any alliance with the Lib- 
erals was supplemented, three or four days later, by a statement 
by J. R. Clynes, member for Northeast Manchester. Clynes 
was a member of the national executive committee of the Labor 
party, and his statement was made immediately after a meet- 
ing of the executive committee in Manchester: 


Besides the settled Labour candidatures there have been up and down 
the country a number of merely contemplated or tentative candi- 
datures, for which a certain amount of preliminary work has been 
done. These are constituencies that might ultimately have been 
found in a fit state to fight. But this election has come along unex- 
pectedly early, and in these places we have found that we are not 
sufficiently prepared. We have not the organization nor the money in 
these cases to win, and the issues in this election are such that we do 


' Manchester Guardian, December 11, 1909. 
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not want to do anything to help to return a candidate who is against 
the Budget and on the side of the Peers. It is only in such cases that 
Labour candidates have anywhere been withdrawn. We feel that the 
success of the Tories in this election would mean the setting back of 
the legislation we want for a full generation. ‘There have been no 
withdrawals of Labour candidates as a concession to the Liberal party. 
They have been due to our own inability in those places to make a 
good fight and to the genuine feeling that our failure to win would 
tend to the success of our worst enemy in the contest. Where there 
happen to be at present evidences of three-cornered fights I doubt 
whether any step can be taken to withdraw the Labour candidate. In 
all these cases where there are Labour men at present standing we feel 
that we have the justification of past successes and prospects of victory 
which entitle us to go to the poll.’ 


Earlier than these declarations of policy by Henderson and 
Clynes, the Labour Leader, the only newspaper with a national 
circulation that supports the Labor party, had vigorously repu- 
diated the idea of a compact with the Liberals to avoid three- 
cornered contests. ‘‘ Every-one recognizes,” said the Leader, 


the vastness and far-reaching importance of the issues at stake. But 
if for the moment the Liberals happen to be waging a righteous con- 
flict, that is no reason why Labour should stay its hand. We have to 
look beyond the present and into that not distant future when Mr. 
Pease and his Whig friends will have found salvation in a new Whig- 
Tory alliance against Socialism. . . . There can be no bargain, 
arrangement or agreement with either Liberals or Tories. Anything 
of the sort would be like a disintegrating fluid which would resolve the 
party into its original elements and undo all the work of the past 
twenty years. 


Much the same line was taken by Keir Hardie (with whom 
the idea of an independent Labor party originated) when he 
addressed his constituents at Merthyr Tydvill, on December 
11. ‘ He was not there,” he told them, 


to apologize for three-cornered contests. Let them make no mistake 
on that point. It had been by means of those contests that the Labour 


' Manchester Guardian, December 16. 
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party had been made possible. How else were they to make a party? 
There had been five by-elections in which the Labour party had taken 
part since the general election. The whole five had been three- 
cornered contests, and they had won three out of the five. If they 
had been deluded into keeping quiet lest they should split the pro- 
gressive vote the Labour party in the House of Commons would have 
been three short of its present number. At a time like the present 
they did not want to do anything to strengthen the hands of the Peers, 
neither could they afford to do anything to weaken the militant fighting 
spirit of their own movement, upon which the whole future well-being 
not merely of the working classes but of the British Empire depended. ' 


In accordance with the policy enunciated by Henderson, 
Clynes, Hardie and the Labour Leader, candidates in twenty - 
i four constituencies were withdrawn, including two in London, 
i four in Scotland, four in Wales, one in rural England—where, 
| up to the general election of 1910, the Labor party had never 
ventured on a contest—and thirteen in industrial constituencies 
in provincial England, such as Northampton, Newcastle-on-Tyne, 
Leeds and Birmingham. A tentative list of 102 candidates, 
which had come into existence when it was thought that the 
general election would not occur before January, 1911, was thus 
reduced to 78; and in all these 78 cases the Labor candidates 

P went to the poll. Fourteen were candidates of the Independent 
Labor party; two were put forward under the auspices of the 
Fabian Society, which made itself directly responsible for the 
returning officers’ fees and other charges which fall on candi- 
dates; twenty-seven represented the Trade Union group; and 
twenty-five, the Miners’ Federation. 

In England there were 67 Labor candidates for urban and in- 
dustrial constituencies—boroughs and county divisions—and one 
candidate for a rural division in Gloucestershire—the first rep- 
resentative of labor to contest an agricultural constituency since 
Joseph Arch, of the Agricultural Labor Union, ceased in 1886 
to represent the northwest division of Norfolk. In Scotland 
there were nine Labor candidates in industrial or mining 
constituencies. Of the 78 Labor candidates, 65 were in 
single-member constituencies and 13 in constituencies such 


' Manchester Guardian, December 13, 1909. 
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as Blackburn and Govan, which return two members to the 
House of Commons. In 27 of the 65 single-member con- 
stituencies the Labor candidates were opposed by Liberal or by 
Liberal and Unionist candidates; in the other 38 single-member 
constituencies there were straight fights between Unionists and 
Labor men. Of the 13 double-member constituencies there were 
nine in which the contests were between one Labor and one 
Liberal candidate and two Unionist candidates—contests in 
which the Liberals and the Labor men practically joined forces 
to carry the two seats; there was one in which a Labor and a 
Liberal candidate were in opposition to an independent Liberal 
and a Unionist candidate; one in which there were Labor and 
Liberal candidates in opposition to an independent Liberal and 
two Unionist candidates ; one in which there was one Labor can- 
didate in opposition to two Liberal and two Unionist candidates ; 
and one in which the Labor and Liberal candidates joined forces 
in opposition to three Unionist candidates. In 18 of the 65 
single-member constituencies, seats that had been Liberal in the 
Parliament of 1906-10 were endangered by Labor candidacies ; 
and including the double-member constituency noted above, in 
which one Labor candidate ran against two Liberal and two 
Unionist candidates, 19 seats hitherto in possession of the Lib- 
erals were endangered by the action of the Labor party. 

In five of the constituencies where Liberal seats were endan- 
gered by the Labor party—in Bow and Bromley, Cockermouth, 
the Camlachie division of Glasgow, Southwest Manchester and 
Whitehaven—the seats were captured by the Unionists, al- 
though in each case the aggregate vote for the budget and 
against the aggression of the House of Lords was greater than 
the Unionist vote. At Burnley also the Liberals lost a seat, 
not indeed by the intervention of the Labor party, but from the 
candidacy of H. M. Hyndman, who for nearly thirty years has 
been chairman of the Social Democratic Federation and, at each 
recurring election since 1895, candidate of the Federation at 
Burnley. In sixteen of the three-cornered contests in which 
Liberals were involved by Labor candidacies, the Liberals held 
their own and returned their candidates; and in the Colne 
Valley division of Yorkshire, where Victor Grayson, an inde- 
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pendent Socialist, captured a Liberal seat at a by-election in 
1907, the seat was recaptured by a Liberal. 

Including the miners’ members but excluding Burt, Fenwick 
and Wilson, the Labor party numbered 46 in the House of 
Commons of 1906-10. It went back to Westminster after the 
general election with a strength of 40." Three new seats were 
gained at the general election: one previously held by a Liberal 
Labor member, who had accepted a permanent official position 
in connection with the Board of Trade labor exchanges estab- 
lished at the beginning of 1910, and two, in Lancashire, held in 
the preceding Parliament by Unionists. Against these three 
gains, however, the Labor party had to set the loss of nine seats 
which had been in its possession at the dissolution, including one 
at Gateshead, held by a miners’ member, which in a three-cor- 
nered contest was wrested from the Labor party by the Liberals. 

At the general election the Labor party had one candidate 
in Ireland. Otherwise, so far in its history, it has been an ex- 
clusively British organization; and except for the contest in 
1910 in the Tewkesbury division of Gloucestershire, where its 
candidate polled only 238 votes, it has for obvious reasons con- 
fined its persistent and vigorous political propaganda to the 
industrial and mining constituencies. Until the last general 
election it had made little continuous effort to secure a foot- 
hold in London. The geographical distribution of its polled 
electoral strength at the January election in England, Wales and 
Scotland is shown by the following figures: 


EE Midlands... ... . . 99,271 
South Wales... . . . . 62,989 Cheshire. ....... 10,463 
Bec eis ss Se ee 
Yorkshire... . . . . . 65,103 Lancashire... . . . . 120,832 

OE eh kerr: 


Its strength is thus much less than the number of plural voters 
in England alone; for of these there were in 1910 some 
566,300, including in this estimate 20,110 voters in the three 


1 After the general election the various groups in the House of Commons stood 
thus: Liberals, 274; Unionists, 273; Independents, 123. The latter group in- 
cluded: Nationalists, 83; Labor, 40. 
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English university constituencies of Cambridge, Oxford and 
London,’ but not including plural occupation voters. 

In 1906, when the Labor party achieved its first great success 
at a general election, it polled 323,195 votes and elected 29 
members. At the general election in January, 1910, it polled 
499,011 votes and elected 40 members.’? This increase in the 
poll and in the number of candidates elected, it need scarcely 
be explained, was due to the fact that the Miners’ Federation 
was of the Labor party at the last general election. Through its 
county organizations the Federation had put forward twenty-five 
candidates; and of these twelve were elected and sat with the 
Labor party in the new House of Commons. 

While the Labor party by its policy at the election jeoparded 
nineteen Liberal seats and actually threw five of them into the 
hands of the Unionists, and while there was some bitterness 
toward the Liberal party in constituencies such as the Liegh 
division of Lancashire, Southwest Manchester, the Hyde di- 
vision of Cheshire and Gateshead, owing to the feeling that the 
Labor party had peculiar claims on these seats, the Labor and 
the Liberal parties were at one on the three great issues of the 
election. In and out of Parliament the Labor party whole- 
heartedly supported the Lloyd George budget. It was in 
agreement with the Liberals as to the absolute necessity of 
curbing the interested aggression of the House of Lords in the 
Parliament of 1906—10—an aggression which had been devel- 
oped to safeguard the landed and the liquor interests and the 
Established Church—and from the time the Labor party began 
to develop strength, in the House of Commons of 1900-06, it 


1 Many liberal defeats at the general election were due to plural voters. ‘*One 
more lesson we may also take home from the experiences of the late election,’’ said 
Mr. Asquith, at Oxford, on March 18, 1910, ‘‘and that is how important, nay, how 
vital it has become, I won’t say in the interests of the Liberal party alone, but in the 
interests of, and in the active representation of, the true judgement of the people, that 
you should get rid of these plural qualifications which at present adulterate the pop- 
ular verdict. I find, and the figures have been carefully investigated, that there are 
no fewer than 78 county divisions which were contested at the recent election which 
are now held by Conservative members—69 in England, one in Wales, three in 
Scotland, five in Ireland—where the ownership vote exceeds in number the actual 
Conservative majority.’’—Manchester Guardian, March 9, 1910. 


* Cf. ‘The Labor Party Poll,’’ Labour Leader, February 11, 1910. 
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had maintained an unbroken front in opposition to Chamber- 
lain’s propaganda for a revival of protection. 

Within three days after the rejection of the budget, on De- 
cember 3, 1909, the National Labor party issued a manifesto 
which read, in part, as follows: 


A general election has been forced upon the country by the action of 
the House of Lords in rejecting the Budget. The great question you 
are to decide is whether the Peers or the people are to rule this country. 
Each session since the last general election important Bills, upon which 
the House of Commons had spent much time, have been mutilated or 
destroyed by the House of Lords, an irresponsible body which repre- 
sents nothing but its own class interests. Not content with this, they 
now claim the right to decide what taxes shall be paid, upon whom 
they shall be levied, and for what purpose they shall be spent. They 
also claim to dictate the date at which Parliament shall be dissolved. 
The time has come to put an end to their power to override the will of 
the Commons. The country has allowed landowners to pocket millions 
of pounds every year in the shape of unearned increment, and yet they 
object to pay a small tax upon what, in justice, should belong to the 
State. They wish at all costs to preserve their power to plunder the 
people. The Labour party welcome this opportunity to prove that the 
feudal age is past, and that the people are no longer willing to live on 
the sufferance of the Lords. The issues you have to decide are simple. 
Our present system of land ownership has devastated our countryside, 
has imposed heavy burdens upon our industries, has cramped the de- 
velopment of our towns, and has crippled capital and impoverished 
labour. . . . The working and middle classes are still over-burdened 
with rates and taxes. All these problems will demand the attention of 
an active, determined and independent party, drawn from the people 
and in touch with the people. The Labour party therefore appeals to 
you to renew your confidence in it, to add to its ranks and increase its 
power. Vote for the Labour candidates. The land for the people ! 
The wealth for the wealth-producers ! Down with privilege! Up with 
the people ! 


On January 5, 1910, the Miners’ Federation issued to its six 
hundred thousand members a manifesto, declaring that “ the 
most recent action of the House of Lords is only the crowning 
act of a long series of claims made by them to mutilate or re- 
ject measures of a democratic nature which have passed through 
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the House of Commons,” and urging that the miners’ vote in 
every constituency ‘should be given for ending autocratic 
power, which exists only and solely to defend the interests of 
the landlords and other wealthy classes.” ‘‘The Miners,” this 
manifesto continued, 


are now connected by the closest tie with the Labour party, and in every 
constituency in which a candidate has been adopted by the Miners’ 
Federation or by the Labour party it is the duty of every mine-worker 
not only to vote but to work for the return of such candidate. The 
whole of the Labour members can always be relied upon to support any 
measure in this interest and to the benefit of the miners. The Old-Age 
Pensions Act must be amended, the pauper disqualification removed, 
the age limit reduced. ‘The fate of the aged poor depends to a great 
extent on the return to the next Parliament of a largely increased num- 
ber of Labour members. Several important amendments to the Work- 
men’s Compensation Act are urgently required. Parliament may not 
find time to deal with them if there is a falling off in the number of 
Labour members, We trustat this election you will not allow any petty 
thought of creed or nationality to interfere with your vote, but cast it 
in the interest of yourself, your wife and children. 


A third manifesto, addressed to supporters of the labor move- 
ment in politics, was issued December 29, 1910, by the admin- 
istration council of the Independent Labor party, the Socialist 
group within the Labor party. This group numbered seven 
members in the House of Commons of 1906—10, and it maintains 
its own organization and propaganda in the constituencies, dis- 
tinct from the organizations of the Trade Union group and the 
Miners’ group. ‘ The Independent Labour party,” this mani- 
festo declared, 


is opposed to the House of Lords, and does not desire to mend, but 
rather to end it. It regards the claim of the House of Lords to con- 
trol the finances of the country as an outrage on popular liberty to be 
stubbornly resisted. ‘The Independent Labour Party will strenuously 
resist any attempt to strengthen the House of Lords by reforming it, or 
to increase its power of obstruction in the manner proposed by the late 
Prime Minister. 


The parliamentary committee of the Trades Union Congress, 
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with which the Trade Union group in the Labor party is asso- 
ciated, also issued on December 7, 1909, a manifesto declaring 
that the House of Lords had never voluntarily done anything 
to promote the interests of the masses of the people. 


On the contrary they have protected every abuse, supported every 
privilege, and persistently and consistently delayed reform. ‘They are 
an irresponsible body, and a hindrance to all social progress. How 
much longer are you, the workmen of England, going to be dictated 
to by the House of Lords? The Budget just rejected by the House of 
Lords has three outstanding merits. It taxes according to the ability 
to pay, puts the additional taxes on luxuries and not necessaries, and 
the money will be largely expended in the provision of Old Age Pen- 
sions. ‘The House of Lords as it stands to-day is a menace to political 
freedom, and their action in rejecting the Budget proposals is a delib- 
erate and unpardonable insult to the duly elected representatives of the 
people. They have chosen to throw down the gauntlet. Let us accept 
the challenge. 


In the North of England and in Scotland, where most of 
the Labor contests were made, popular feeling was unmis- 
takably much stronger against the House of Lords than in the 
metropolitan boroughs or in the boroughs and electoral divi- 
sions of the agricultural and residential counties contiguous to 
London or in the agricultural counties of the West of England. 
It is in these agricultural and residential counties that feudalism 
in politics retains its strongest hold. In the areas where the 
Labor party had most of its candidates, the feeling against the 
Lords and against protection was so strong and pronounced as 
to make it a disadvantage to the Labor party that the great issue 
between the Commons and the Lords had been thrust into the 
election. The robust Liberalism of the North of England and of 
Scotland has long been eager to come to grips with the Lords. 
Hitherto it had been held back by its official leaders at West- 
minster, most of whom had not been eager for a conflict. In 
the North of England and in Scotland, the issue which had 
been made by the aggression of the Lords rather than by the 
policy of the official Liberals was welcomed. Especially was 
this the case with Scotland, where out of 72 members only 11, 
including the representatives of the Universities of Edinburgh, 
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St. Andrews, Glasgow and Aberdeen, were returned as suppor- 
ters of the action of the House of Lords and as protec- 
tionists. There were nine Labor candidates in Scotland, five of 
whom were in mining constituencies. Only two were returned, 
both from industrial constituencies—Dundee and Blackfriars 
division of Glasgow—seats which had been held by the Labor 
party in the House of Commons of 1906-10. In the electoral 
divisions on the Scotch coalfields the party had no success, 
notwithstanding its new support from the Miners’ Federation. 
The explanation of the defeated candidates was that Scotland 
from end to end was greatly aroused against the Lords, and that 
the Liberals and Radicals voted in the way that they felt would 
tell most surely in the campaign against the House of Lords. 

The protectionist propaganda accounted for the loss at Sun- 
derland of a seat held in the previous Parliament by a Labor 
member; and at Wolverhamton the loss of a second seat held by 
the Labor party was due to the same cause. The demand for 
a big navy, pushed with much vigor by the Unionists, accounted 
for the loss at Chatham, Woolwich and Portsmouth of seats that 
had been in the possession of the Labor party since the general 
election of 1906. 

One of the interesting incidents of the campaign was the ac- 
tivity of the Anti-Socialist Union in constituencies in which the 
Labor candidates were Socialists. The Union has for its presi- 
dent Lord Claud Hamilton, chairman of the Great Eastern 
Railway Company; and for months before the election the 
Union had maintained a school in London for training anti-so- 
cialist speakers. Between September and December there were 
596 students, of whom 106 were women. Propaganda work 
was carried on during the campaign by the graduates of this 
training school in twenty constituencies. 

The Social Democratic Federation has been at work in Eng- 
land since 1881. It contested Parliamentary elections long 
before the present Labor party came into existence. At the 
general election of January, 1910, it had seven candidates—all 
in industrial constituencies. None of them was returned; and 
the three-cornered contests for which Social Democratic Fed- 
eration candidates were responsible cost the Liberals a seat in 
one constituency only, in Burnley. 
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One of the new departures in the labor movement in English 
politics was the nomination in this campaign of six Conserva- 
tive labor candidates. This movement grew out of the success 
of a Conservative working-class candidate at a by-election in 
Bermondsey in October, 1909—the last by-election of the Par- 
liament of 1906-16. Dumphreys, who carried the election, 
was, according to the National Review (December, 1909), the 
first Conservative workingman to enter the House of Commons. 
The Bermondsey victory was hailed as giving an “ immense 
impetus to the movement for democratising the Unionist party ” 
and as a revival of the Tory Democracy of the middle eighties, 
associated with the names of Churchill and Gorst. The Na- 
tional Union of Conservative and Constitutional Associations, at 
its conference in Manchester in November, endorsed the new 
movement; and one of the London newspapers raised by public 
subscription a fund amounting to £6000 to pay the election ex- 
penses of the six Tory Democracy candidates. Three were put 
in the field, at Leicester and Clitheroe and in West Monmouth, to 
assail seats held by members of the Labor party; and the other 
three were nominated, at Dewsbury and Swansea and in West 
Denbigh, in opposition to Liberal members. None of the Tory 
Democrats was successful. In the aggregate they polled 27,955 
votes against 63,729 votes cast for their Liberal and Labor op- 
ponents. Dumphreys, whose election in October was regarded 
by the National Review as marking an epoch, was not reélected ; 
and no working-class representative of the Tory Democracy sat 
in the new House of Commons. 

At the beginning of the new Parliament the Labor party in 
the House of Commons elected as its chairman Mr. George 
Barnes, member for the Blackfriars division of Glasgow, for 
many years secretary of the Amalgamated Society of Engineers. 
It also transferred itself from the opposition benches to the 
government side of the chamber. From its early days the 
Labor party had always sat on the opposition benches. It did 
so throughout the Parliament of 1906-10, following in this 
matter the action of the Irish Nationalists, who for nearly thirty 
years have sat with the opposition regardless of the political 
complexion of the government in power. In the last Parlia- 
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ment (1906-1910) no inconvenience was caused by this 
arrangement of seats: there were never more than 168 Unionist 
members, and there was room on the opposition side of the 
House for the Unionist, the Nationalist*and the Labor mem- 
bers. But in the new House of Commons there were 273 
Unionists, 83 Nationalist and 40 Labor members. These three 
parties could not be accommodated on the benches to the 
speaker’s left; and, acting on the suggestion of the speaker, the 
Labor party reluctantly crossed to the two front benches below 
the gangway on the government side of the chamber. 

There was never any expectation that the Parliament elected 
in January would survive to achieve much in the way of legisla- 
tion; the end of this Parliament was in sight from the first week 
of the session. Balloting for bills, however, proceded as usual in 
a new session; and the Labor party announced its program 
by balloting for days for a trade-union-law amendment bill, a 
provision-of-meals-act amendment bill, a bill for the limitation 
of working hours to forty-eight a week, a bill for the nationali- 
zation of railways, a bill to prevent the eviction of workmen 
from company-owned houses during trade disputes and a com- 
pulsory weighing and measuring bill. 

With the meeting of the new Parliament the Liberal Labor 
group was merged in the Liberal party, and the name disap- 
peared from most of the current parliamentary handbooks. 
The group had lost many of its members before the new Par- 
liament assembled. Burns had become an official Liberal, and 
Broadhurst had retired as member for Leicester in the first 
session of the old Parliament. Cremer died during the lifetime 
of that Parliament. J. H. Wilson retired at the dissolution; so 
did Bell. Steadman, Maddison, Nicholls and Rowlands failed 
of reélection in 1910; and the group necessarily dwindled in 
importance when the miners’ representatives, who had some- 
times been classed as members, were compelled by the vote of 
the Miners’ Federation to join the Labor party. 

The Liberal Labor group had its beginnings in 1874, when 
the miners’ unions of Staffordshire and Durham secured the elec- 
tion of Burt and Macdonald to Parliament and thereby showed 
the newly enfranchised democracy in the boroughs that their 
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votes could be made of immediate and practical value. It grew 
but slowly until 1885; for there was comparatively little oppor- 
tunity for growth until after the extension of the franchise in 
1884 and the redistribution of seats in 1885. Its greatest 
strength, before the Parliament of 1906-10, was in the short- 
lived Parliament of 1885-86, in which Gladstone ventured his 
first Home Rule bill and broke up the Liberal party. In that 
House of Commons there were fifteen or sixteen Liberal Labor 
men, nearly all of them, like Burt, Broadhurst, Howell and 
Arch, trade-union leaders. The group dwindled greatly at the 
election of 1886 that followed the defeat of the Home Rule 
bill, and it did not regain the numerical strength it had pos- 
sessed in 1885-86 until the general election of 1906. Between 
1874 and 1910, three of its members were included in Liberal 
ministries—Burt, Broadhurst and Burns. A number of its 
members served on commissions; and the statute book bears 
witness to its success in carrying measures of value to labor or 
in amending similar measures for the introduction of which the 
government of the day was responsible. 

Among the members of the Liberal Labor group were leaders 
who had helped to carry trade unionism through the dark and 
difficult period that preceded the Royal Commission of 1867 
and to bring it into the respected and responsible posi- 
tion that it holds in English political, industrial and social life 
to-day. Trade unionism is now committed to other political 
methods and policies and to wider aims than those which were 
associated with the Liberal Labor group of 1874-1910. But 
the older methods suited the time and the conditions under 
which they were first brought into service; and the Liberal 
Labor group has deserved well of the House of Commons and 
of British democracy. These men pioneered the way; and 
laboring men in Australia and New Zealand have followed in 
their footseps, leaving the United States and Canada as the only 
Anglo-Saxon democracies in which there has been no successful 
movement for continuous labor representation. 


EDWARD PORRITT. 
HARTFORD, CONNECTICUT. 




















THE PAYMENT OF LABOR REPRESENTATIVES IN 
THE BRITISH HOUSE OF COMMONS 


HE gravity of the crisis produced by the action of the 
House of Lords with regard to the budget tends natur- 
ally to concentrate public attention in England upon 

the questions therein involved. Yet, absorbing as is the general 
interest in the issue of Commons versus Peers, even that con- 
tention has not obscured the importance of a recent judicial 
decision, which resembles the larger issue both in affecting the 
immediate development of party politics and in being concerned 
with the general theory of representative government. To the 
practical politician the judgment of the supreme court of appeal 
in the matter of trade-union levies for the support of Labor 
members of Parliament counts as a damaging blow to the activ- 
ities of the Labor party; to the student of constitutional prob- 
lems it is significant as a contribution to the discussion of the 
wider question of the true nature of parliamentary institutions. 

It was in 1874 that a beginning was made of labor represen- 
tation in the House of Commons by the election of Thomas 
Burt, a Tyneside miner, for the borough of Morpeth. In 1880 
he was joined by Henry Broadhurst, who had worked as a jour- 
neyman mason in the construction of the Parliament house in 
which he was now chosen to sit. The general election of 1885 
gave seats to Joseph Arch, the leader of the agricultural labor- 
ers; to the late W. R. Cremer, a compositor, well known as an 
organizer of peace movements; to George Howell, a bricklayer 
and the writer of an authoritative history of English trade 
unions; and to at least four miners. All these were elected as 
Liberals; for the labor leaders were not yet attempting to form 
a political party of their own. 

The year 1900 was a landmark in the history of labor rep- 
resentation. In that year a working-class socialist organization 
called the Independent Labor party or the I. L. P. (founded 
in 1893) combined with a middle-class socialist organization 
called the Fabian Society (founded in 1884) to secure the co- 
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Speration of the trade unions and trade councils in establishing 
a Labor Representation Committee, commonly known as the 
L.R.C. The object of this committee was to send to Parlia- 
ment a group of men pledged to act as a distinct Labor party, 
with their own “whips” and their own policy separate from 
those of the traditional political parties of the United Kingdom. 
At the time of the establishment of the L. R. C. its members 
were not pledged to socialism, although the socialist section of 
the body was its driving force. Since 1906 the L. R. C. has 
adopted the name of the Labor party, a title which must be 
carefully distinguished from that of the Independent Labor 
party, which, as already stated, is one of its component sections. 

The success of the L. R. C. in arousing the trade unions to 
the importance of securing direct labor representation in the 
House of Commons was greatly promoted by the legal decision 
given against these unions in the Taff Vale judgment of 1903. 
The ruling that a trade union was a corporate body and, as 
such, suable in law and liable in damages for illegal acts com- 
mitted by its officials, convinced the members of these unions 
of the necessity of making themselves a power in Parliament 
in order to secure remedial legislation.’ The effect of this 
propaganda was seen at the general election of 1906, when, in- 
stead of only nine Labor members being returned as in 1900, 
there was a Labor total of fifty-four. Of these, twenty-nine 
were directly connected with the L. R. C., eleven with the vari- 
ous miners’ associations, and fourteen with other labor organi- 
zations. Two successes at by-elections brought the total of 
Labor members up to fifty-six by the time the 1906 Parliament 
was dissolved. 

The advocates of this policy have been confronted from the 
first by one difficulty from which an agitation for labor repre- 
sentation in the Congress of the United States would be exempt. 
Members of the British Parliament receive no payment for their 
services. How, then, was a Labor member to be supported 
while attending to his parliamentary duties? The pioneers, 
such as Mr. Burt, were maintained out of the funds of their own 


? This was ultimately obtained by the passing of the Trade Disputes Act of 19c6. 
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unions, in most cases being appointed officials of those unions 
and thus becoming entitled to a salary. When the L. R. C. was 
started, with the election of Labor members as its one object, it 
adopted the plan of a levy upon affiliated societies. By this 
means it was enabled to pay $1000 a year for the maintenance 
of each member of Parliament who owned allegiance to it. 

It is in connection with the enforcement of this levy upon one 
of the constituent trade unions that the present trouble has 
arisen. One of the strongest and most influential unions in the 
country is the Amalgamated Society of Railway Servants. It 
was this society that was the defendant in the Taff Vale case. 
It had also become widely known through the conspicuous ability 
of one of its officials, Mr. Richard Bell, who became member of 
Parliament for Derby in 1900 and soon gained the ear of the 
House as a spokesman of labor interests. This was before the 
L. R. C. came into existence; and Mf. Bell’s expenses were 
paid out of the reserve funds of his own union. In course of 
time the Railway Servants’ society, like every other trade union 
in the country, had to consider whether or not it would join the 
L.R.C. In 1903, at its annual meeting, it decided in favor of 
such affiliation. From that time, consequently, its members 
were required to subscribe to the general parliamentary repre- 
sentation fund. This made no immediate difference to the 
standing of Mr. Bell, who remained a parliamentary represent- 
ative of the Railway Servants and not of the larger body. 
Three years later, however, a step was taken which directly af- 
fected his position. At its annual meeting in 1906 the Railway 
Servants’ society passed a resolution requiring that all members 
of Parliament whom it supported should subscribe to the con- 
stitution of the L. R. C. (or the Labor party, as it had then 
become) and obey its “ whips.” The two other railwaymen’s 
representatives in Parliament agreed, but Mr. Bell refused to 
comply, mainly because of his disapproval of the socialistic ten- 
dencies of the Labor party. He was allowed until the end of 
the existing Parliament to reconsider his course, but it was made 
clear that, in the event of his still persisting in his refusal, he 
would no longer receive any support from the society. 

The Amalgamated Society of Railway Servants, however, was 
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not permitted to take this course without vigorous opposition 
from an influential minority of its members. Strong objection 
was taken to the affiliation of the society to the L. R. C. in 
1903, and the disaffection was brought to a head by the attempt 
made three years later to coerce Mr. Bell. Among the dis- 
sentients was Mr. W. V. Osborne, now a foreman porter at 
Clapton station on the Great Eastern Railway, and secretary for 
some years of the Walthamstow branch of the society. Finding 
that his protests within the society were unavailing, he sought 
(1) a judicial declaration that the rules to which he objected 
were irregularly passed and w/tra vires, and (2) an injunction 
restraining the treasurer of the society from any further appli- 
cation of its funds for the purposes of the Labor party. The 
case was tried by Mr. Justice Neville in the court of chancery, 
and was decided against Mr. Osborne. 

Mr. Osborne thereupon carried the case to the court of 
appeal. On November 29, 1908, that court, consisting of the 
master of the rolls (Sir Herbert Cozens-Hardy), Lord Justice 
Moulton and Lord Justice Farwell, was unanimous in reversing 
the decision of Judge Neville. The question of the regularity 
or irregularity of the passing of the rules may be dismissed here 
as a technical matter of no general interest. The significant 
point was the pronouncement of the court upon the general 
question of the imposition of levies upon members of trade 
unions for the support of parliamentary representatives. The 
master of the rolls, in giving judgment that the contested rules 
were ultra vires, pointed out that the securing of parliamentary 
representation was not one of the objects which it was attempted 
to secure by the formation of trade unions as legally defined. 
He could not agree that a trade union, registered under and 
claiming the benefit of the acts of 1871 and 1876, could, in ad- 
dition to the objects plainly indicated in the statutory definition 
of trade unions and in the other sections of the act, also add 
any other object not otherwise illegal. He was strengthened in 
this opinion by consideration of the Trade Disputes Act of 
1906—the act which was carried to make good the defects in 
the existing law which had come to light through the Taff Vale 
judgment. It seemed to him extravagant to suppose that the 
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immunities and exemptions conferred by that act could have 
been intended to apply to any business which a trade union 
might add to strictly trade-union purposes. For example, if a 
trade union could run a parliamentary candidate, then in the 
course of an election it might libel the opposing candidate in 
the grossest way and yet claim freedom from any legal liability 
through the statutory immunities enjoyed by trade unions under 
the Trade Disputes Act. Another member of the appeal court, 
Lord Justice Farwell, emphasized this point by suggesting that, 
if the contention of the Railway Servants’ society were admitted, 
it would be possible for the proprietors of the 7imes or any 
other newspaper to register themselves as a trade union and 
libel all and sundry without redress. 

A question of even wider bearing was dealt with by Lord 
Justice Moulton in expressing his agreement with the mas- 
ter of the rolls. He took the position that the clause in the 
society’s rules, making parliamentary maintenance dependent 
on subscription to the Labor party’s constitution and obedience 
to its ‘‘ whips,” was void as being contrary to public policy. 
He thus gave incidentally a judicial decision of the question, so 
often debated, whether a member of Parliament is a represen- 
tative or a delegate. A member of Parliament, this judge said, 
“has accepted a trust toward the public; and any contract, 
whether for valuable consideration or otherwise, which binds 
him to exercise that trust in any other way than as on each oc- 
casion he conscientiously feels to be best in the public interest, 
is illegal and void.” Accordingly, if A contracts with B that 
he will pay the election expenses of B and support him while 
in Parliament, provided that B will engage to vote as A directs, 
such an agreement must be void, although A’s motives may be 
perfectly pure and his intention may be to use his power for 
the public good. Nor would it make any difference if before 
or at the election the candidate avowed his intention to be thus 
contractually fettered, for the majority who elected him could 
not waive the rights of the minority in this respect. 

Lord Justice Farwell based his concurrence with his brethren 
mainly on the policy of the British electoral laws in the matter 
of securing freedom of election, which, he argued, would be at 
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an end if the majority of a trade union could compel a reluctant 
minority to support by their contributions a party of which 
they disapproved. He put this hypothetical case: A workman 
might be forced by his trade union, on the threat of expulsion, 
to give financial support to one party; a union of masters 
might compel the same workman, under penalty of dismissal, to 
contribute to a second party; and the workman himself might 
wish to support a third party. Under such conditions freedom 
of election would be reduced toa farce. It would involve the 
practical disfranchisement of certain constituencies by setting up 
as their representatives paid delegates bound by contract to 
those who paid them. Money subscribed for such a purpose 
could not be regarded as subscribed for a lawful object; though 
he could see no reason why a constituency itself should not 
subscribe toward the expenses of its member, provided it did 
not attempt to buy his vote. 

The immediate result of this decision was the granting of the 
injunction for which Mr. Osborne applied. An appeal was at 
once taken to the House of Lords as the final court. To avoid 
misunderstanding, it may be as well to remind the reader that 
the House of Lords, when sitting as an appeal court, does not 
consist of the 620 miscellaneous peers, spiritual and temporal, 
who normally constitute the upper house, but of the lord chan- 
cellor of the day, four distinguished judges specially appointed 
to that house as lords of appeal in ordinary, and such other 
peers as may have held high judicial office. The hearing of an 
appeal, except for the presentation of a case by counsel, is in 
form an ordinary sitting of the house, one of the members of 
the court “ moving” that the appeal before them be allowed or 
dismissed, and the majority carrying the point. In view of the 
controversy as to the distinction between the legal and consti- 
tutional powers of the House of Lords in legislation, it is of 
interest to note that the restriction of membership of the house 
to law lords when dealing with appeal cases is based only upon 
convention, any lay peer having technically the right to take 
part. It is impossible, too, to point to any statute which ex- 
cludes the House of Commons from sharing in these judicial 
functions of the High Court of Parliament. 
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The case was heard on July 22, 1909, and following days, but 
through various hindrances judgment was not pronounced until 
December 21. The lord chancellor himself was absent. It is 
understood that he had been consulted professionally upon the 
question involved while he was practising at the bar, and that 
this prevented him from adjudicating upon the case. The peers 
who constituted the court were Lords Halsbury (ex-lord chan- 
cellor), Macnaghten, James of Hereford, Atkinson and Shaw. 
The appeal was unanimously dismissed, though the reasons 
given for this decision were not identical. 

Three of the judges—Lords Halsbury, Macnaghten and 
Atkinson-—took practically the same position which the master 
of the rolls had taken. They laid stress upon the purposes 
stated in the acts which legalize trade unions, and would not 
admit that the powers of these bodies could be utilized for 
“ancillary” purposes. Lord Macnaghten said that it was a 


broad general principle that companies incorporated by statute for 
special purposes, and societies, whether incorporated or not, which 
owed their constitution and their status to an act of Parliament, having 
their objects and powers defined and limited thereby, could not apply 
their funds to any purpose foreign to the purposes for which they were 
established or embark in any undertaking in which they were not 
intended by Parliament to be concerned. 


This principle, he continued, was not confined to companies 
established by act of Parliament, but was extended to any soci- 
ety or association formed for purposes recognized and defined 
by an act of Parliament, for this involved the placing of such 
a society under some statutory immunity or privilege. Holding 
the view that for this reason the Railway Servants’ levy was 
ultra vires, these three judges thought it unnecessary to express 
an opinion on the further question whether it was void as being 
against public policy. It has been noted in some of the press 
comments that the principle affirmed by them seems to be prac- 
tically that which determined the judgment of the same court a 
few years ago on the question of the Free Church of Scotland, 
and that it involves a refusal to realize that a body politic can 
have any power of growth or development. 
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Lord Shaw, however, confessed himself unable to accept this 
solution. On this phase of the subject he was undecided. He 
recalled the fact that, long before the statutes of 1871 and 1876 
were in force, trade unions were things in being and their gen- 
eral features were familiar to the public mind. He was not 
clear that payment of members of Parliament, by societies 
whose objects embraced the regulation of hours and conditions 
of labor and the relations of employers and workmen, was a 
matter so foreign and subversive as to render it inadmissible. 
He therefore found himself compelled to consider the question 
in its other aspect and to examine the conditions under which 
the levy for the support of members of Parliament was to be 
paid. He called attention to the fact that the political course 
these members were to take was decided by the larger body, 
the Labor party, in whose annual conference the representa- 
tives of the Railway Servants’ society were only one of the 
constituent sections. Thus the case was not simply that of 
contributions for the payment of members of Parliament to 
be selected and supported by the society itself. While the 
duty of support was laid upon this society, the member’s elec- 
tion was to be secured and his policy was to be determined by 
a federation of societies in which the opinions of this society 
might be merged or submerged. Still, no separate point had 
been taken of this subject, and he decided the case apart 
from it. He went on to say that a member who accepted a 
seat in the House of Commons under such conditions had put 
himself under a contract to place his vote and action in subjec- 
tion to the Labor party, as against what he might judge to be 
the real interests of the constituency which elected him, or 
against what he might regard as the true line of service to the 
whole realm. Such subjection was not compatible with the 
spirit of the parliamentary constitution or with the independ- 
ence and freedom which had hitherto been held to lie at the 
basis of representative government in the United Kingdom. 
These considerations, his lordship continued, applied not to 
labor organizations only, but to any other organizations or 
trusts, or even individual men, who used capital funds to secure 
the subjection of members of Parliament to their demands. It 
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needed little imagination to figure the peril in which parlia- 
mentary government would stand if, either by the purchase of 
single votes or by subsidies for regular support, the public well- 
being were liable to be betrayed at the command and for the 
advantage of particular individuals or classes. In this connec- 
tion Lord Shaw quoted Coke’s dictum, that “though one be 
chosen for one particular county or borough, yet when he is 
returned and sits in Parliament he serveth for the whole realm.” 
The protections thrown about freedom were largely in the 
shape of securing the safety of electors against the constraint 
or interruption of the franchises they enjoyed; but what would 
be the use of protecting them if the members they elected were 
subject to a controlling power? The fact that men of honor 
had felt themselves free to accept obligations similar to those 
contained in the constitution of the Labor party and that these 
obligations had not actually proved restraints upon their inde- 
pendence could not be accepted as an argument for legalizing 
such obligations or for imperiling the broad constitutional 
guaranties of freedom. Lord Shaw therefore summed up by 
declaring that, in his opinion, the levy was fundamentally illegal, 
as being a violation of that sound public policy which was 
essential to the working of representative government. The 
pledge was both an unconstitutional and unwarrantable con- 
straint on the member of Parliament himself and an unwarrant- 
able interference with the rights of the constituencies of the 
United Kingdom. 

Yet a third position was taken by the remaining member of 
the court, Lord James of Hereford. As to the legitimacy of 
devoting a part of trade-union funds to political purposes he 
did not pronounce in the negative, like the three judges pre- 
viously mentioned, nor did he hesitate to speak definitely, like 
Lord Shaw. He plainly agreed with the contention of the 
Railway Servants’ society on this point. But he was neverthe- 
less compelled to decide against that society, because of his 
objection to the wording of the rule whereby “all candidates 
shall sign and accept the conditions of the Labor party and be 
subject to their whip.” This rule, covering as it did any sort 
of political question, would apply to matters where the interests 
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of labor were not concerned—a vote of confidence in the min- 
istry, for example, or for or against the budget. For this 
reason he could not admit that such a policy had the sanction 
of law. For this reason he did not think it necessary to enter 
into the wider aspect of the question discussed in the first court 
of appeal by Lord Justice Moulton and in the final court by 
Lord Shaw. 

It obviously follows from this judgment of the final court 
that henceforward the treasurer of any trade union who con- 
tinues to pay the customary subscription to the funds of the 
Labor party will be committing an illegal act. This means 
practically the sweeping-away of the whole financial resources 
of the Labor party, as distinct from the resources of the various 
trade unions and other organizations which are constituent ele- 
ments of this larger body. 

Certain means have been suggested for overcoming or evad- 
ing the difficulty. (1) The Labor members of Parliament 
might be made officials either of the Labor party or of the 
trade unions to which they themselves belong, and the financial 
support they received might figure technically as the salaries 
attached to their offices. (2) The Labor party might appeal 
to the loyalty of workingmen throughout the country, asking 
them to contribute to its funds by voluntary subscriptions in- 
stead of by a compulsory levy. Neither of these methods can 
be regarded as a satisfactory or permanent solution of the prob- 
lem, especially as, though they might dispose of the objection 
arising from Lord Halsbury’s view of the functions of trade 
unions, neither of them touches the question of the member’s 
pledge to the Labor party, which would still, in the opinion of 
Lord Shaw and Lord James, make his contract with the Labor 
party illegal and void, by whatever means the funds for his sup- 
port might be raised. (3) As the blow inflicted upon the trade 
unions by the Taff Vale decision resulted in their gaining the 
advantages of the Trade Disputes Act, so it is predicted by 
some that this temporary set-back will bring about the passing 
of new legislation in accordance with the desire of the majority 
of trade-union members. 


But what form can such legislation take? Proposals to vali- 
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date the application to political propaganda of the funds of 
corporate bodies are scarcely likely to be carried at this time 
of day. They would open the door to such scandals as were 
exposed, for instance, in the investigation of the New York 
insurance companies a few years ago. Various commercial 
interests already exercise a stronger political influence than is 
healthy, and public opinion would not tolerate a legislative 
approval and extension of this practice. Even then, there 
would remain the problem of reconciling the cast-iron pledge 
of the Labor member of Parliament with representative prin- 
ciples. It is incredible that any measure could ever be carried 
which attempted to legalize such a pledge. Yet we may be 
sure that the rank and file of the labor people will not be con- 
tent to pay the piper unless they are permitted to call the tune. 

Probably, after all, the new legislation that will restore to 
labor the political opportunities it has now apparently lost will 
be of a different character from anything that is suggested 
with a view to overcoming the present difficulty only. The 
net result of the whole affair will probably be a great stimulus 
to the movement for the payment of members of the House of 
Commons out of the public funds and the defraying of at least 
the official election expenses from the same source. In that 
event a constituency where there is a preponderant working- 
class element will be able to elect a workingman as its repre- 
sentative without bringing the trade unions into the matter at 
all. As his support will come from national and not from local 
sources, he will be under no pledge for the regulation of his 
parliamentary course save such as he may voluntarily offer, 
and that will be given to his constituency and not to any out- 
side body. On several occasions the House of Commons has 
expressed its approval of this reform, the last being on May 12, 
1909, when a resolution to this effect was carried by 242 votes 
to 92. In the general reconstruction of the British system of 
government that is bound to result, sooner or later, from the 
recent action of the House of Lords, the embodiment of this 
resolution in a statute may be confidently expected. 

HERBERT W. HORWILL. 
LONDON, ENGLAND. 














ECONOMIC ASPECTS OF THE FRENCH REVOLUTION 


P to the present no thoroughly sound history of the French Revo- 
lution has appeared. ‘The works which we possess are marked 
by a vigorous partisanship, inadequate control of materials and, 

above all, a failure to understand what the Revolution was. Some ad- 
vance has been made by M. Jaurés in his Histoire socialiste. He has 
at least placed emphasis on the vital economic aspects of the period. 
After all, the Revolution was mainly economic ; and economic facts, 
not being so obvious or so easily accessible as the facts of politics or 
diplomacy, have not received proper attention. It is of the greatest 
importance, therefore, that the French government has undertaken to 
place the neglected materials at the disposal of future historians.’ 

This enterprise had its beginning in 1903, when the Chambers, act- 
ing on the suggestion of M. Jaurés, empowered the minister of public 
instruction to appoint a supervisory commission. The task before it 
presented peculiar difficulties, not only because machinery had to be 
created to cover every part of France and car-y on local investigations 
according to a general plan, but because, in the absence of any economic 
history of the Revolution or inventory of the scattered documents, much 
preliminary work had to be done. Contrary to the usual practice in 
France, it was decided to adopt a system of decentralization. Control 
is left in the hands of a sub-commission whose members are largely 
professional historians; but the sub-commission, which reports peri- 
odically to the larger body, has associated with itself committees of 
about twenty men in the chief towns of the departments, and these, in 
their turn, have secured local correspondents. Thus the documents are 
selected, edited and published in the localities to which they refer. 
The rapid progress which this renders possible quite makes up for the 
inconvenience of not having the volumes numbered as a series.’ 


'In the Collection des documents inédits sur l’histoire économique de la révolution 
francaise. For details regarding the project see American Historical Review, vol. 
xiii, pp. 501 ef seg.; Revue d'histoire moderne et contemporaine, vol, Vi, pp. 443 ¢f 5€g.5 
and vol. viii, pp. 545 ¢¢ seg. 

? All the volumes may be procured from Leroux, 28 rue Bonaparte, Paris, the uni- 
form price being 7 fr. 50 ¢. The activities of the commission are noted in its Budle- 
tin trimestriel and in La Kévolution fran;aise,a monthly review. The Bulletin, 
which appeared first in 1906, contains not only the instructions of the commission and 
the official circulars as to the mode of publication, but also documents and articles of 
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The program of the commission is decidedly imposing. It in- 
cludes the whole economic life of revolutionary France: trade gilds and 
manorial rights, custom duties and taxation generally, wages, movements 
of population, public relief, exchange, agriculture, manufactures, com- 
merce. ‘The list is too formidable to recite in full; but measuring the 
vast significance of it, looking it over and considering how little the 
existing histories tell about such things, we feel as if a discovery has 
been made, a whole virgin continent of knowledge revealed. It is 
doubtful if history will owe as much to any other single undertaking as 
to the publication of the Collection des documents inédits sur l'histoire 
économique de la révolution francaise. We cannot measure its value 
merely by the fact that these documents have been made so readily 
accessible. ‘The indirect results will be far-reaching. The attention of 
many scholars who have been engaged in the work will continue to be 
fixed on the revolutionary period and especially on the economic aspects 
of it; and by them its history will be rewritten. The remarkable 
circulars sent from the central commission to the departments and from 
the departments to the communes will diffuse right ideas of historical 
method into every corner of France. Finally, a general reform will 
take place in the preservation of documents, particularly in the com- 
munal archives, where indifference and carelessness have resulted in 
serious losses.’ 

Of the twenty-seven volumes so far published competent judges have 
spoken with the highest approval. The establishment of the text, the 
illuminating introductions and notes display the accuracy and tireless 
research of French scholarship at its best. That there would be crit- 
icism was foreseen at the outset; for in France the Revolution still has 
friends and enemies, and the commission is a faithful body of friends. 
Almost no evidence of partisanship is observable, however. The edit- 
ing has been done in a scientific spirit. The texts of the cahiers for 
instance—documents which present the severest arraignment of the old 
régime—are accompanied by extracts from manuscripts in the depart- 
mental archives and elsewhere, which often enable us to control them 


high importance. These articles deserve particular attention as contributions to our 
knowledge on matters which have remained until now very obscure: the grain trade, 
the maximum, the assignats. 

' Note the remarks of M. Mourlot in the first volume of his collection of docu- 
ments from the municipal registers of the district of Alencon, p. vii. Frequently the 
mayor or curé took charge of the archives, or else a room was rented in some private 
house. Not only were private and public papers mingled, but losses occurred when 
the archives were transferred from place to place. 
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on questions of fact. The charge that the editors have taken too much 
liberty with the texts seems quite uncalled for. Conformably with the 
prevailing usage among editors of modern documents, they have re- 
placed antiquated forms with the current orthography. No one can 
pretend that such changes obscure the sense in any way ; and strange- 
ness in syntax or the construction of phrases has been scrupulously re- 
spected. Strict adherence to all the original forms would add little to 
what we know. ‘That it would make reading almost insupportable is 
evidenced by the cahier of Denneville, which M. Bridrey prints in his 
appendix without alteration.’ One advantage there would be. ‘The 
nearer we get to the actual texts, the nearer we are to settling that 
vexed question as to the authorship of the rural cahiers, as to whether 
they were compiled by lawyers and professional politicians from the 
cities or by the peasants themselves. But if we demand the original 
spelling, why not also the original writing and the clumsy, hesitating 
signatures ? 

When completed, the collection will take the form of several parallel 
series, dealing with such questions as the abolition of the manorial sys- 
tem, the sale of national property, the grain trade. One series will be 
devoted to the cahiers—-the statements of grievances which were com- 
piled by the different Estates in 1789 and which throw much light on the 
economic conditions immediately preceding the Revolution.? Hitherto 
students have depended mainly on the very limited collection given in 
the first seven volumes of the Archives parlementaires? ‘This is notori- 
ously defective and can be the basis of no serious work. But the new 
collection, judging by the fifteen volumes which have been published,‘ 
will include all the surviving cahiers and will be edited in a scholarly 


' Cahiers du bailliage de Cotentin, vol. ii, p. 784. 
* The process of drawing up the cahiers is clearly stated by J. H. Robinson in the 
American Historical Review, vol. xiv, pp. 351 ef seq. 


% See A. Brette, “ Les Cahiers de 1789 et les archives parlementaires,” La Révolu- 
tion frangaise, vol. xlvii, pp. 6 ef seg. Only five volumes are exclusively taken up 
with the cahiers. 

‘ These are the cahiers of the bailliage of Orléans, C. Bloch, two vols, (1907); of 
the bailliage of Chalons-sur-Marne, G. Laurent, vol. i (1906); of the bailliages of 
the generalities of Metz and Nancy, Charles Etienne, vol. i (1907); of the bailliage 
of Cotentin, E. Bridrey, two vols. (1907); of the sénéchaussée of Angouléme and 
the siége royal of Cognac, P. Boissonnade (1907); of the sénéchaussée of Cahors, V. 
Fourastié (1908); of the sénéchaussée of Nimes, B. Bondurand, two vols. (1908-09) ; 
of the bailliage of Blois, F. Lesueur and A. Cauchie, two vols. (1907-08); of the 
bailliage of Sens, Charles Porée (1908); of the sénéchaussée of Marseille, J. Four- 
nier (1908); of the sénéchaussée of Rennes, Henri Sée and André I.esort (1909). 
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and careful fashion. In addition to the fact that the introductions con- 
tain, along with much other matter, notable contributions to our knowl- 
edge of the process by which the cahiers were compiled, we can place 
full reliance on the authority of the text and check its statements of 
fact with facts drawn from other sources and marshaled in the notes. 
M. Porée has prefaced each cahier with statistics as to area, population, 
resources, commons, tithes ¢f/.! In M. Bridrey’s volume—the most 
admirable of the series—the notes occupy almost as much space as the 
text. They are intended, not only for purposes of control, but also as a 
complement to the rapid allusions to facts which are obscure to us to- 
day. ‘Thus a bare mention of “/a Joi du port d’armes’’* is made in- 
telligible by reference to the royal ordinance of 1766 which—with the 
object of protecting the chase—ordered all but the nobles to deliver up 
their fire-arms and resulted in odious measures of enforcement. 

The value of the cahiers has been the subject of a vigorous contro- 
versy, one side maintaining that they are interested exaggerations, the 
other that they are, in the phrase of Tocqueville, the last testament of 
the old régime.* Both sides have relied chiefly on mere assertion, on 
abstract and sentimental arguments. ‘The question must really be ap- 
proached from two standpoints, the subjective and the objective. Ob- 
jectively, in regard to matters of fact, the cahiers must be tested by in- 
formation such as the editors of the present series provide. As M. 
Bridrey says : 


That is the whole question, and it is only by introducing elements of com- 
patison, drawn from incontestable contemporary documents, that it can 
be solved . . . Is it necessary to say that from this documented investiga- 
tion the justification of the cahiers will undoubtedly emerge; that the verac- 
ity of the cahiers will appear, as it has appeared to us, striking and unde- 
niable ? + 


M. Bridrey’s conviction is not entirely shared by MM. Lesueur and 
Cauchie, according to whom the examples of more or less conscious ex- 
aggeration and want of information are very numerous.’ But apart 


' Cahiers du baulliage de Sens (1908). 

* Cahiers du bailliage de Cotentin, vol. ii, p. 434. 

3 See Onou, Révolution francaise, vol. lvi, pp. 509 ef seg., and vol. lvi, pp. 46 ef seg. 
Also idid. vol. xix, pp. 385 ef seg., and vol. xlvii, pp. 6 ef seg., and Revue d’ histoire 
moderne et contemporaine, vol. viii, pp. 329 ef seg. The most critical attitude is 
taken by M. Wahl, Die Notabelnversammlung von 1787 (1898) and Studien zur 
Vorgeschichte der franzésischen Revolution (1901). 


*Op. cit. vol. i, p. 70. § Cahiers du bailliage de Blois, vol. i, p. xvii. 
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from the testing of statistics, we must ask : who wrote the caAsers, what 
is their subjective value? It is the opinion of M. Onou, recently ex- 
pressed,’ that the peasants, who were crassly ignorant and who spoke a 
patois or sometimes a foreign language, were left in the hands of the 
“intellectuals,” and that the rural parish cahiers were rarely the work 
of the peasants themselves. On this question of authorship the editors 
of the new series are not entirely of one mind. The prevailing view, 
however, is represented by MM. Boissonnade and Bridrey, who are con- 
vinced that most of the parish cahiers were actually written by.the peas- 
ants. “At the spectacle of their naive inaccuracies, their clumsiness, 
their picturesque orthography ”’, says the former," “it is hardly possible 
to believe that they are not, for the most part, the real work of popular 
assemblies.” According to M. Bridrey : 


The orthography of the originals cannot leave the least doubt : the greater 
part of the cahzers are written by hands which certainly did not often have 
to handle a pen; they are written by persons who assuredly had hardly any 
acquaintance with grammar. The characters painfully traced, the words 
half-understood and almost always spelled with the distortion which the 
local pronunciation made them undergo, would be a sufficient proof of it.* 


All the editors admit the circulation of type-cahiers. But it is held that 
these were not copied servilely. M. Boissonade says, on this point : 


What may be affirmed, after a minute examination of the cahiers, is that 
these documents, even when inspired by general or local types, reproduce 
servilely neither the substance nor the form. They limit themselves almost 
always to borrowing the expression of certain common questions, but they 
present numerous distinct and original demands.‘ 


“The cahiers express the wishes of the people,’’ says M. Porée ; “ but 
the same abuses, the same ills, necessarily provoked the same com- 
plaints’’; and the magistrates, cur¢s and lawyers who often acted as 
compilers “did no more than transcribe, with more or less elegance, 
but certainly always with fidelity, the sentiments and the wishes of the 
people.” The editors—and they have greater familiarity with the 
texts than any of those who have expressed opinions before them—be- 


'“ Les Elections de 1789 et les cahiers du tiers état,” Révolution frangaise, vol. lvi, 
PP. 509 ef seg., vol. lvii, pp. 46 e¢ seg. These articles are an epitome of his Russian 
work on the same subject. 


* Cahiers de la sénéchaussée d’Angouléme, p. 12. 
3 Cahiers du bailliage de Cotentin, vol. i, p. 70. 
* Op. cit. p. 160. > Cahiers du bailliage de Sens, pp. xviii—xix. 
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lieve, then, that the parish cahiers are fairly accurate on points of fact 
and that they speak with the voice of the peasants. 

Of nothing did the peasants make louder complaint than of the 
manorial rights ; and the abolition of these in France and in Savoy forms 
the subject-matter of two volumes. One of these, edited by MM. 
Sagnac and Caron,’ includes about one-twelfth of the documents which 
passed through the hands of the committees on feudal rights between 
1789 and 1793. To students who are unable to work in the national 
archives the volume is invaluable. Besides the decrees of the commit- 
tees and their decisions on particular points submitted for settlement, it 
contains petitions, suggestions and complaints which illustrate the great 
practical difficulties lying in the way of legislation as well as the attitude 
of the country toward the decrees and the motives which led lords or 
peasants to oppose them. ‘These expressions of opinion, classified 
under convenient headings and elaborately indexed, give a remarkably 
vivid picture of social conditions. Thus a letter of the lord of Montaut 
describes very much the same system of popular agitation which has be- 
come familiar to students of Irish history." We are not only conducted 
through the whole maze of manorial legislation ; we are shown at every 
stage what was the real meaning of the legislation and what was its 
effect. 

The abolition of the manorial system in Savoy (1761-1793), as de- 
picted in M. Bruchet’s excellent volume, is particularly interesting, con- 
sidered in relation with the later movement in France. It exercised a 
large influence upon French partisans of reform. Voltaire, wishing to 
secure freedom for the serfs of the abbey of Saint Claude ; Siéyés, wish- 
ing to check the yacguerie of 1789; occasionally even the peasants, in 
the parish caAiers and in the representations laid before the feudal com- 
mittees, drew inspiration from Savoy.’ The process of redeeming 
manorial charges, begun in 1762, was completed gradually under the 
terms of the edict of 1771, the absolutism of the crown and the weak- 
ness of the privileged orders making the task simpler than it afterwards 
proved to be in France. M. Bruchet, in his long introduction, gives a 
sombre view of the economic condition of the peasants. Occupying 
only one-fourth or one-third of the land—and that the most sterile ‘— 


1 Les Comités des droits féodaux et de législation et l’abolition du régime seigneur- 
ial 1789-1793 (1907). Reviewed in POLITICAL SCIENCE QUARTERLY, vol. xxiii, pp. 
690 et seq. 

* Sagnac and Caron, Les Comités e/c., pp. 392-397. 

> Bruchet, L’Abolition des droits seigneuriaux en Savoie (1909). 


* [bid. p. xxxviii. 
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exploited at once by manorial lords and ambitious rulers,’ they came to 
live on grass and to resemble skeletons.’ A large part of the adult males 
—from an eighth to a half—spent most of the year in foreign cities, 
where money could be earned to meet the heavy taxation.’ This pic- 
ture M. Bruchet has executed in the manner of MM. Karéiew and 
Champion. Someday, perhaps, an artist of this school will turn his at- 
tention to the peasants of Quebec. In the middle of last century and 
under a democratic form of government they had to pay dues to manor- 
ial lords, taxes to the provincial and federal governments and tithes to 
the clergy ; they too held unfertile lands and cultivated by routine ; and 
they spent the winters making shoes in New England factories. Why 
has no one told the world—and them—about their misery? 

It is not to the spoliation of manorial lords alone that the small 
landed proprietors of France owe their position. ‘The documents pub- 
lished by M. Charléty for the department of the Rhone and by M. 
Moulin for the department of the Bouches-de-Rhone show that the sale 
of national property played, in that respect, a very important role.‘ No 
longer need we rely on the ingenious guesses of the older historians. 
From actual examination of the record of sales it appears that the lands 
were broken up into small parcels and distributed among the agricultural 
class and the petite bourgeoisie. Nothing very precise can be said as to 
the professions or social position of the purchasers, as the records are 
usually silent on these matters. It is interesting to compare the valua- 
tion of the church property, made first by the church authorities and 
later by the municipal officers and their experts, with the prices which 
it brought at the sales. Owing chiefly to the depreciation of assignats, 
property sometimes sold for five, ten, even twenty times its valuation. 
According to the figures of M. Moulin an assignat of 100 livres was 
worth 94/. 50s. in January, 1791; 21/. 15s. in January, 1795 ; and only 
15s. at the close of the latter year. Thus a payment of 31, 913/. spread 
over the years 1791-1795 was equivalent to 13,9717. and a payment of 
220,649/. in 1795 was equivalent to 28,5647. 

Three bulky volumes contain the minutes of the committees on agri- 
culture and commerce to which the successive assemblies (1789-1795 ) 


1 Of. cit. p. xii. 2 [bid. p. xxiv. 
3 Jbid, p. xxvii. According to an estimate of 1776 there were 40,000 in Paris and 
Lyons alone. 


* Documents relatifs 4 la vente des biens nationaux; Département du Rhone, S. 
Charléty (1906); Département des Bouches-de-Rhéne, Paul Moulin, two vols. 
(1908-09). 

5 See the analysis given by M. Moulin, pp. xlv—lxxi. 
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entrusted the business of drafting their decrees.' Before these com- 
mittees came a mass of varied information, sometimes taking the shape 
of reports from departmental administrations or chambers of commerce, 
more often unsolicited memoirs and petitions, extraordinary in number 
and in range of subject-matter. The committee of the Constituant, 
wishing to retain the confidence of individuals, decided not to confine 
attention to matters of general import, but to receive these private 
representations—and to answer them. In seventeen months 2143 were 
received *; and they read like so many new cahiers, only more explicit 
and more personal. Looking over the thirty-one which came before a 
meeting in November, 1789, we find discussions on the cultivation of 
rice in Piedmont, the obstructions to lumbering, the production of flour 
from potatoes, the decay of French manufactures, the linen trade, the 
establishment of an agricultural college, the remission of taxes, the fer- 
tilization of the moors of Bordeaux, the discovery of a perfect system of 
weights and measures.’ Hardly less varied are the matters covered by 
the decrees: colonies and canals, iron mines and slaughter-houses, 
customs duties and postal arrangements. ‘The question of foodstuffs— 
the circulation of grain, the law of the maximum, the provisioning of 
Paris and other cities—came constantly before the committees. In 
vain the Legislative, by the decree of January, 1792, ordered the free 
circulation of grain and forbade exportation. Forestalling of grain and 
flour increased. ‘The scarcity and dearness of foodstuffs became so 
general that forty-one departments demanded relief from the minister of 
the Interior, who had to buy great quantities of wheat abroad. The 
policy of the state is well illustrated by a decree of 1793.‘ Stored grain, 
a record of which is kept by the municipal officers, can be sold only in 
public market, unless the purchaser secures a certificate to the effect 
that he is not engaging in the grain trade and that the quantity he is 
buying is necessary for the consumption of his household. Not only 
may Officials require grain to be brought to market, but the minister of 
the Interior may requisition grain for the use of departments where 
scarcity prevails. Heavy penalties are provided for those who sell or 
buy above the maximum, this being fixed by the average price of the 


1 F, Gerbaux and Charles Schmidt, Procés-verbaux des comités d’agriculture et de 
commerce, de la Constituant, de la Législative et de la Convention, vol. i, 1789-1791 
(1906) ; vol. ii, 1791-1792 (1907); vol. iii, 1792-1795 (1908). A fourth volume 
will complete the series and will contain an elaborate index. The committees were 
separate except under the Constituant. 

2 Procés-verbaux des comités, vol. i, p. ix. 

3 did. vol. i, pp. 61-67. * /bid, vol. iii, pp. 122-126. 
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first five months of the year and sinking monthly till harvest time. The 
malicious spoiling or burying of grain is a capital offence. 

The disposal of the commons—pasture, forest, waste—assumed so 
large a place in the public mind and in the deliberations of the commit- 
tees that separate treatment has been given to it. One volume takes 
the question up to the decree of 10 June, 1793'; another will consider 
the application of the decree, and how the Convention, moved by new 
ideas, reconsidered its earlier policy and abrogated the more revolution- 
ary dispositions of the law. The documents presented by M. Bourgin 
give exact information as to the state of the commons and, above all, 
permit us to follow the evolution of opinion among the different classes 
of society and among the deputies of the Legislative and the Conven- 
tion. The first division of the book includes, in addition to a large 
number of petitions, the opinions of the departmental administrations 
as to how the country felt on the matter of dividing the commons and 
how agriculture would be affected. Quite evidently the greater number 
were favorable to it. The second division is occupied mainly with the 
early legislation: the decree of August 14, 1792, which raised some 
hostility by ordering that the commons should be divided after the next 
harvest without fixing any mode for effecting the division ; and the de- 
cree of October 11, 1792, in which the Convention revealed a hesita- 
tion and uncertainty which heightened the popular dissatisfaction and 
still further disillusioned the peasant. The storm of protest, coming 
from both official and private sources, is illustrated by the 250 pages of 
documents which constitute the third division. Finally, following a 
number of reports and decrees, we have the famous measure of June 10, 
1793. Altogether, the book is a magazine of economic ideas and affords 
striking indications of the development of democratic policy. ‘‘ Make 
the poor see that you are doing something for thea,” a notary writes to 
the Convention, “‘ Remember that this class forms the greater part of 
the nation . . . If you delay, the rich, who will be hostile to the Revo- 
lution, will offer them help.”* In the summer of 1793, moved by 
arguments such as this, the Convention bought up the peasants. The 
price was the confiscation of manorial dues and the division of the com- 
mons. 

The commission which was appointed by the celebrated Estates of 
Dauphiné before they separated in January, 1799, addressed to the com- 
munities of the province a set of twenty-four questions. These dealt 


1 La Partage des biens communaux, Georges Bourgin (1908). 
3 Jbid. pp. 624, 625. 
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with such matters as area, population, public expenditure, the nature of 
the soil, the supply of grain, and even inquired into the frequency of 
epidemics and the availability of midwives. Abbé Guillaume has 
brought together the replies which came from a part of Dauphiné cor- 
responding roughly to the present department of Hautes-Alpes,' and has 
utilized fiscal documents in the departmental archives to control them 
and yield supplementary information. Nowhere, we are told, can a 
group of documents be found with a character so authentic.” In each 
commune the answers were made only after a serious examination, con- 
ducted by experienced and competent men, who had been elected, as a 
rule, by the general assembly of inhabitants. Their tone is very lugu- 
brious. 


The dearness of cattle and the want of nourishment for them are the rea- 
sons why many individuals are in misery; there are even those who have 
nothing to sow, for want of capital.’ . . . Our soil is partly gravel; the 
other part is marl, but in general very barren . . . In a year of abundance 
the harvest can suffice for nourishment without anything over; if the harvest 
is moderate, we make up the deficiency by purchasing grain in the neigh- 
borhood.‘ . . . Move than a third of the people have to beg their bread 
outside the community.° 


These wails, however, come from the Hautes-Alpes, and by no means 
characterize the situation in the rest of agricultural France. 

Perhaps the most valuable sources for the history of the Revolution 
are the municipal registers. In them appear the official minutes of the 
various municipal bodies, the decrees of the central legislature and of 
the departmental and district administrations, and information on a 
great variety of topics. They tell about the planting of liberty trees, 
the equipping of armies, the seditious movements (such as federalism), 
personal insecurity, the anti-catholic movement and a thousand other 
things. M. Mourlot has filled two volumes with documents of an eco- 
nomic bearing taken from the municipal registers in the district of 
Alencon, Normandy.’ There was little official activity in the Norman 
municipalities till 1789. The cities of Alengcon and Sens, having re- 
deemed the offices, had set up a general council; but the assemblies of 


' Kecueil des réponses faites par les communautés de l’election de Cap au ques- 
tionnaire envoyé par la commission intermédiaire des états du | auphiné, 1908. 


* [bid. p. xiii. * (bid. p. 217. 

* Jbid. p. 222. ® Ibid, p. 231. 

* Recueil des documents d’ordre économique contenus dans les registres des dé- 
libérations des municipalités du district d’Alen¢on, two vols. (1907-08). 
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the rural communes which since 1788 were expected to meet weekly 
and keep registers separate from those of the parish fadrigue, transacted 
almost no business. The great importance of the registers begins with 
the establishment, under the law of December 14, 1789, of a uniform 
system of government in all the communes: a municipal bureau, which 
was composed of the mayor and other officials ; a general council, which 
was formed by adding notables to the municipal bureau ; and the popu- 
lar assembly, which convened only on special occasions. ‘The menace 
of scarcity after each harvest, growing economic and social unrest, the 
responsibilities of foreign and civil war made the activity of these bodies 
prodigious. ‘The intensity of public life is illustrated by the brief, in- 
cisive statements of the registers. Nowhere can better evidence be 
found of the spirit with which French people put themselves at the dis- 
posal of the national government and responded to the demands made 
upon their patriotism. They enlisted in the armies, they subscribed to 
the patriotic contributions, they sent shirts and shoes to the volunteers 
“gone to the frontiers in defence of the fatherland.’’ Questions of 
assessment and taxation are naturally prominent. Prominent also is the 
subject of food supply. We learn much of the attempt to fix prices and 
to regulate the amounts of sales and purchases, the vexatious domiciliary 
visits for the prevention of fraud, the violation of the law of the maxi- 
mum, and the angry protests which its partial enforcement provoked. 
In one case at least the citizens, declaring that they had to choose be- 
tween obedience and starvation, proceed to nullify the law.' 


As this great series expands, we are brought to feel, more and more, 
the deficiency of our general knowledge of the revolutionary epoch and 
the incompleteness of existing treatises upon it. In the Revolution 
modern democracy, or at least its ideal, was born. Whatever excuse 
there may be for passing lightly over the life of the common people at 
earlier times, we must probe deep into it in the age of Marat and 
Robespierre. We must know what the future sovereign was thinking, 
what he was wearing, what he was eating; we must know his relations 
with the classes above him, the privileged and the dourgeotsie. For this 
the new collection is invaluable. A new field is opened to all those who 
are interested in measuring the effect of economic conditions upon 
politics or philosophy. 

E. M. Sailr. 


COLUMBIA UNIVERSITY. 


' Recueil des documents, vol. i, p. 160. 


























REVIEWS 


Roman Economic Conditions to the Close of the Republic. By 
EpMUND Henry OLIver. University of Toronto Studies; History 
and Economics. Toronto, Canada, 1907.—xv, 200 pp. 


This study was suggested, the author tells us, by Professor Seligman’s 
review ' of Henri Francotte’s Z’/ndustrie dans la Gréce ancienne, and 
Dr. Oliver attempts to do for Roman economic history what Francotte 
did for the economic history of Greece. In Book I, ‘‘ To the Revo- 
lution,” the economic development of Rome is traced throughout the 
period of the kings. Book II, ‘‘ The Period of Struggle,” takes us to 
the beginning of the colonial extension of Rome’s political power. 
In Book III, ‘‘ From Rome’s First Mediterranean Expansion to the 
Close of the Republic,” the author describes the development of the 
system upon which the Empire was founded. 

The work throughout is based on the original sources, and the notes 
give full references to the authors whose works throw any light on 
economic conditions ; particularly Cato, Varro, Vergil, Livy, Dion, 
Columella and Pliny. For nearly every statement the reference to the 
classic source is given in-a footnote, so that the reader is sure that he 
is always on a firm foundation. ‘The references to the modern liter- 
ature of the subject are less full, but the author acknowledges his 
indebtedness to his predecessors by including their works in a full 
bibliography given in the introduction. At the close of each period 
there is a summary of the author’s conclusions, and the divisions and 
subdivisions of the subject are indicated in the body of his text through- 
out, as helpful devices for those who may wish to use his results. 

His conclusion as to the first period, drawn from the examination 
of the stock tradition in the literary sources, from the institutional sur- 
vivals and from archeological and philological evidence, is that the 
‘* firm conviction of the Roman writers that pastoral conditions pre- 
ceded the agricultural stage” at Rome is well founded. In the suc- 
ceeding agricultural period of the early republic the independent 
economy of the /undus was the central feature ; and the revolution by 
which the kings were expelled was not altogether political but to some 
extent economic. The Licinian-Sextian laws, which according to the 


1 POLITICAL SCIENCE QUARTERLY, vol. xvi, pp. 538-540. 
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stock theory terminated the struggle between the privileged and non- 
privileged, are shown by the author to have been a practical nullity 
on the economic side, because they could not do away with the /a#- 
Jundia ; and the expansion of Roman territory which soon followed 
simply postponed the consideration of the land question to the days 
of the Gracchi. 

The author’s conclusions in regard to this period of territorial expan- 
sion, complicated about the middle of the period by the outbreak of 
the revolution under the Gracchi, are that Rome’s great increase in 
wealth was due neither to agriculture, because the period is most 
strongly characterized by the ruin of the small farmer and the shifting 
of the population to the city ; nor to commerce, which was at best largely 
a commerce of food importation ; nor to industrial activity, because this 
was too closely connected with slave labor to be economically advan- 
tageous ; but simply to the shifting of the wealth of the provinces to the 
central state. While this process enriched the coffers of Rome it 
sapped the moral vigor of the Roman people. 

It may be said that these conclusions are not especially novel ; but 
in firmly establishing them by an examination of all the authorities from 
the economic standpoint, the author has done a valuable piece of work. 

J. H. Drake. 


UNIVERSITY OF MICHIGAN. 


Ertrag und Einkommen auf der Grundlage einer rein sub- 
jecktiven Wertlhre. Ein wirtschaftstheoretischer Versuch. By 
Rospert LiEFMANN.: Jena, G. Fischer, 1907.—viii, 72 pp. 


The central thought of the little pamphlet is that economic science 
has to do not with technical production, but with psychological rela- 
tions between men and goods (page 42). A theory of value must be 
purely subjective. The marginal-utility theorists imply this view, but 
halt on the ground of an objective value theory (page 36). The 
greatest error in current economic discussion is the confusion of tech- 
nical yield (production) with economic yield (value and income). 
Modern business methods lead to the objectifying of value, but the 
true grounds of all valuations and of all prices are the estimates made 
by the consumers (page 41) ; in last analysis it is always wants that are 
the causes of the complex business of technical production (page 45 ). 

The confusion between economics and technique taints all current 
discussion. Purely technical concepts are applied to economic phe- 
nomena, and economic concepts, such as value and capital, are applied 
to technical questions (page 44). ‘* Products ’’ and “ goods ” must be 
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clearly distinguished (page 46). ‘* Value’’ and ‘‘capital” are used in 
two senses, the one technical and the other economic. Professor 
Liefmann would limit the concept of capital to the price-expression of 
goods and he would do away with the usual distinction between rent- 
yielding and interest-yielding agents as concretely differing classes of 
things. He would use ‘‘ capital’ only as an expression in terms of 
value or price (page 16), and as a corollary he connects distributive 
theory with price, not with distributive justice. 

These ideas are developed with much independence of thought and 
vigor of expression ; but most of them have, to students of American 
economics in the past decade, a familiar sound. The author is not 
conservative, compromising or eclectic. So far from minimizing his 
departure from the ideas current in German economics, he takes issue 
from the first “ with nearly everything that heretofore has been taught 
on some of the most fundamental phenomena of economics, on the 
whole theory of income, and on the greater part of the theory of 
value ’’ (Introduction, page v). 

Just as the book was appearing, the author made a journey to the 
United States, where already views were widely held similar to those 
which he had independently developed. While the value doctrine still 
dominant in America is of the objective kind rejected by Professor 
Liefmann, yet, from the earlier writings of Clark and Patten to the 
present, some American economists have been developing the subjec- 
tive aspects of economic theory. In this spirit contributions taking 
various forms have been made by Carver, Commons, Daniels, Daven- 
port, Fisher, Keasbey, Kemmerer, Seligman, Veblen—to mention 
but a few of the names that at once occur. In a goodly number of 
American colleges a thoroughgoing subjective theory of distribution had 
been taught for years before Professor Liefmann’s book appeared. To 
those in accord with these growing tendencies, the significance of this 
book is therefore not so much in the absolute novelty of the ideas as 
in the evidence it brings of a cosmopolitan trend of thought toward this 
deeper and truer analysis of economic theory. 

The reviewer, agreeing almost entirely with the essential doctrines 
presented, may venture to suggest some limitations in, and dissent from, 
the author’s treatment. Professor Liefmann stops short of a complete 
subjective theory bya long step, in that he has no concept of ** psychic 
income” such as has been so widely accepted in America. Hence 
unreal contrasts and false reasoning ; as when he declares that a loan- 
able consumption good, such as a house, is not a means of production 
(page 20), and that money spent for music and travel is wealth spent 
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for uneconomic ends (page 38), and that an amateur gardener is not 
working economically because he lacks the consciousness of a limited 
supply of goods ! (page 42), and that the amateur carpenter’s plane is 
not capital and his products are not economic goods. 

Even more surprising and disappointing to our modern subjective 
theorists must be the author’s explanation, or lack of real explanation, 
of the interest problem. For him there is here no special problem 
(page 18); loan interest arises because the owner of money can, by 
buying something that will yield a rent, get an increase of income 
equivalent to the loan interest (page 21). Surely this is pre-Bohm- 
Bawerkian superficiality. Why does the purchased good involve in its 
price a discount on its future uses? The problem is to be solved only 
by the capitalization theory, of which no hint appears in this book. 

Assént must be withheld also from the extreme proposition that 
economics is a purely subjective science, having nothing to do with 
technical production (page 42 ¢e¢ passim). The need is rather to sepa- 
rate the subjective from the intermingled objective parts of economic 
study, and to treat them more fundamentally. 

Granting that these exceptions are well taken, American students 
must yet be greatly interested in a book of such independent thought, 
directed toward a unified , logical formulation of the deeper value problem, 
and contributing thus notably to the international agreement which 
must be the evidence of ultimate truth in this realm of abstract theory. 


FRANK A. FETTER. 
CORNELL UNIVERSITY. 


Railroad Promotion and Capitalization in the United States. 
By F. A. CLEveLAND and F. W. PoweLL_. New York, Longmans, 
Green and Company, 1909.—xiv, 368 pp. 


Railroad Freight Rates. By LOGAN G. MCPHERSON. New 
York, Henry Holt and Company, 1909.—x, 441 pp. 


The first of the books under review is the first volume of a history 
of railway finance that was begun a decade ago by Dr. Cleveland. 
After the preparation of an economic history of the United States was 
started under the auspices of the Carnegie Institution, Professor B. H. 
Meyer, who has charge of the transportation section of that history, 
secured the collaboration of Dr. Cleveland, and a small grant was made 
to him from the funds of the Carnegie Institution to assist in the col- 
lection of materials. At this time Dr. Cleveland obtained the co- 
operation of Mr. Powell. The present volume is the product of their 
joint labors. The completed work will comprise three volumes. 


——_—_4 —_— 
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The volume opens with two chapters presenting the history of trans- 
portation before the beginning of railroad construction. A third chap- 
ter gives an account of the successive experiments in England and 
America by which the locomotive was made a technical success. The 
history of railway promotion and capitalization is begun in chapter 
four; but while the first three chapters are, strictly speaking, largely 
irrelevant, they are so instructive as to add much to the value of the 
volume as a contribution to the history of transportation. The book 
gives a clear account of the relation of economic conditions to the early 
promotion of railways in the United States ; it describes the state fund- 
ing of turnpike, canal and railway enterprises; and it explains the 
methods adopted by corporations in appealing for financial support. 
The forms and extent of individual, local, state and federal subsidies 
and other aid are considered as fully as ascertainable facts permit. 
The two especially strong features of the book are the account of the 
methods of private promotion, and the explanation, by analysis of the 
facts of the economic and political life of the people of the United 
States, of the method and scope of local, state and national aid to high- 
ways, canals and railways. The discussion of the relation of state 
banking to railway promotion is particularly illuminating. 

The closing chapter is devoted to bibliography. It presents a good 
account of source materials and also contains a list, forty-two pages in 
length, of the most important books and papers dealing with American 
railway transportation. An exceptionally full index adds to the value 
of the volume as a work of reference. 

The second work under review is to be welcomed, because of the facts 
presented. A thorough and trustworthy work upon railroad freight 
rates in the United States was much needed. Mr. McPherson was well 
equipped for writing such a book. Having spent a number of years in 
the railway service and having put the results of his investigations into 
courses of lectures at Johns Hopkins University, he was able to discuss 
freight rates with first-hand knowledge of the subject and with apprecia- 
tion of what is important and what unimportant. 

The most valuable contribution made by Mr. McPherson is in 
chapters seven and eight, which deal with the rate systems in force in 
different parts of the United States. These chapters give by far the 
best discussion of rate structures that has yet been put into print. It 
should be noted, however, that Mr. McPherson’s account is brief, and 
that more detailed studies, such as Professor Ripley’s explanation of 
rates in trunk-line territory, are needed to give the student of trans- 
portation adequate information regarding American railway freight rates. 
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The volume under review would have been more valuable had the 
chapters dealing with commercial geography been omitted, and had 
the space thus saved been given to a fuller account of rate structures. 

One regrets to find that Mr. McPherson has the traditional miscon- 
ception of the Granger legislation. Monographic studies that have 
recently appeared and others that are in course of preparation are at 
last throwing clear light upon the Granger legislation, its origin and 
consequences ; and future historians of railway transportation will cer- 
tainly modify the popular notion of that legislation. The current view 
is well expressed in Mr. McPherson’s statement that ‘‘ it was soon found 
that the law in lowa, forcing all the tariffs of the Iowa railroads down 
to the lowest competitive level, reduced their revenues to the point of 
impoverishment and deprived the state of capital needed for its develop- 
ment.’’ Similar statements have been made by other authors regard- 
ing the Potter law in Wisconsin, but the evidence does not sustain this 
view. 

Although Mr. McPherson is disposed to be critical of government 
regulation of railways, particularly as it has been practised by the several 
states, he upholds the Interstate Commerce Commission. ‘‘ That there 
should be a tribunal to which a shipper may have recourse as a last 
resort goes without saying. Its very existence tends toward a diminu- 
tion of injustice, and to the exercise of greater care on the part of the 
transportation companies in adjusting their charges.’’ This statement 
comes at the end of a chapter in which there is an admirable analysis 
of the complaints made to the commission, their adjustment by that 
body and the final settlement of cases by the courts and the commission. 
In the next to the last paragraph in the book the author states that 
‘*the conduct of transportation by the railroads of this country has 
undergone a radical and comprehensive reformation, brought about in 
part by the working of economic law and in part by legislation.’’ These 
quotations are sufficient to show that, while the author is not critical of 
the railroads, he is fair in his judgment of government regulation. 

Unfortunately, the volume gives many evidences of hurried writing. 
This doubtless accounts for the lack of system in the outline of the 
work. Were the book rewritten, the presentation could be made more 
concise, and the matter could be better integrated. That Mr. Mc- 
Pherson is able to write well is shown by his previous volume upon Zhe 
Working of the Railroads. It is to be hoped that this larger and far 
more important volume may yet receive the literary finish which he gave 


to his earlier book. 
Emory R, JOHNSON. 
UNIVERSITY OF PENNSYLVANIA. 
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L’ Expansion des banques allemandes & Vétranger: Ses rapports 
avec le developpement économique de I Allemagne. By GEORGES 
DiouriTcH. Paris, Arthur Rousseau ; Berlin, Puttkammer and Miil- 
brecht, 1909.—798 pp. 


Das deutsche Wechseldiskonitgeschaft. Mit besonderer Beriick- 
sichtigung des berliner Geldmarkts. By W. Prion. Leipzig, 
Duncker and Humblot, 1907.—xiii, 298 pp. 


Das russische Bankwesen. By RUDOLF CLAus. Leipzig, 
Duncker and Humblot, 1908.—xv, 162 pp. 


Banking in Germany has passed through three stages of development. 
During the first, extending to about the year 1848, the business was 
confined almost exclusively to private bankers and to a few state banks 
of issue, of which the bank of Prussia was the chief. During the second 
period, extending from 1848 to 1870, corporations entered the field, 
greatly extending the scope of the business as well as its constituency 
and largely increasing the number of institutions. Most of the great 
banks of the present day date from this epoch. ‘The third period, ex- 
tending from 1870 to the present day, has been characterized by the 
concentration of about eighty per cent of the business in the hands of 
eight great institutions, with head offices in Berlin, and by the expan- 
sion of these institutions into foreign territory. This latter phase of the 
development, which is also the last in point of time, is the subject of 
the first of the books here under review. 

M. Diouritch’s book is divided into two parts : in the first the subject 
is treated synthetically ; in the second, analytically. An introductory 
chapter traces the development in outline through the three periods 
above mentioned ; a second indicates its causes; a third, its general 
aspects, financial and economic ; and a fourth, the methods by which 
it has been accomplished. In the second part a chapter is devoted to 
each of the great banks, and further single chapters describe the banks 
which these have established to represent them in South America, the 
extreme Orient, central Europe and the remainder of the Orient, and 
Africa respectively. 

The book is written in aclearand interesting style, and itabounds in 
references to the literature of banking and commerce in Germany, in- 
cluding monographic material regarding particular institutions and 
special phases of the subject not generally known to American students. 
A large part of the material for the book was derived from a study of 
balance sheets and from personal investigation of the great Berlin in- 
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stitutions by the author on the spot. Excellent facilities seem to have 
been placed at his disposal by the officers of these institutions. The 
book also contains a number of valuable tables and summaries, for 
example : one on pages 120, 121, showing the extent of the participation 
of each of the great banks in the the various branches of German in- 
dustry ; another on pages 126, 127, showing the methods of their parti- 
cipation ; and another on pages 140-144, indicating the constituent 
elements of the different banking groups. 

A valuable feature of the work is the author’s attempt to make clear 
the peculiarities of the special phase of German banking development 
which he is treating, and to connect these with the peculiarities of 
Germany’s commercial and industrial development. The banks of 
both England and France have extended their operations into foreign 
territory, the former through special institutions independent of the 
great joint-stock and private banks which do most of the domestic 
business, and the latter through the establishment of foreign branches 
by the Comptoir d’Escompte and the Crédit Lyonnais. With the 
exception of branches in London, established by the Deutsche Bank, 
the Dresdner Bank and the Discontogesellschaft, the Germans operate 
in foreign countries chiefly through banks independent in form, but in 
reality mere creations of the great Berlin institutions, established by 
them and controlled by them in their own interests even after a portion 
of the stock has been disposed of to private parties. To a much 
greater extent than the English and the French, the German foreign 
banks also participate in the industrial life of the countries in which 
they are located. Indeed, the promotion of industrial enterprises of 
various kinds, in the interest always of the mother country, is one of 
their principal functions. 

In explanation of this latter peculiarity, M. Diouritch emphasizes the 
fact that the scope of the operations of the great German banks at 
home is broader than that of the English and French banks. Partici- 
pation in the flotation of foreign loans and the promotion and even the 
control of large industrial enterprises of all kinds are regular parts of 
their business. In foreign countries, therefore, they represent not only 
German banking interests but German industrial interests of all kinds. 
Indeed, they may not improperly be regarded as the pioneers of Ger- 
many in foreign countries, their activities frequently having important 
political as well as financial and economic bearings. This combination 
of commercial banking with financiering and enterprise-promoting is 
regarded by M. Diouritch as a result of the comparatively recent devel- 
opment of the deposit side of banking in Germany and of the great field 
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for financiering and enterprise-promotion created by the rapid develop- 
ment of German industry and commerce since the establishment of the 
Empire. 

American students will find this book useful, not only on account of 
the thoroughness with which it treats the special topic to which it is 
devoted, but also because of the detailed information it gives concern- 
ing the history, business and methods of the great German banks. 
Part two contains an account of the history, organization and expansion 
of each of the eight great Berlin institutions, information not heretofore 
easily accessible. 

M. Prion’s book will interest persons desirous of information con- 
cerning the technique of German banking, particularly on the invest- 
ment side. It treats of their discount business in detail and with a 
considerable degree of thoroughness. 

In the first four chapters M. Prion analyzes what he calls the private 
discount business on the bourse, that is the discount business on the 
open market as distinguished from the special and peculiar business of 
each bank with its own customers. On the supply side, he distinguishes 
between professional and non-professional discounters. Under the 
former head he includes the Imperial Bank, the private banks of issue, 
the great credit banks and private bankers, the royal ‘* Seehandlungs- 
Gesellschaft ’’ and the socalled “ Preussenkassa’’ ; under the latter, the 
mortgage banks, the insurance societies, various kinds of savings in- 
stitutions, big commercial firms, corporations and private capitalists. 
He next makes a careful analysis of the characteristics of the paper 
available for discount and follows this with an account of the organiza- 
tion of the market and of the various discount rates. Chapters v to viii 
inclusive are devoted to a detailed description of the discount business 
of the Imperial Bank, the Seehandlungs-Gesellschaft, the Preussenkassa 
and the great credit banks of Berlin ; and the remaining five chapters 
treat in the same manner the discount business of the four remaining 
banks of issue, the provincial banks, the private bankers and various 
associations called into existence by the credit needs of the humbler 
classes, prominent among which are the Schulze-Delitzsch institutions 
and the socalled “‘ Sparkassen.’’ 

M. Prion’s treatment is concrete and thorough, evincing firsthand 
knowledge of the subject. In the preface he tells us that his materials 
were derived chiefly from personal experience and inquiry among 
bankers, brokers, merchants and all classes of specialists in this field. 
His monograph furnishes abundant evidence of this direct contact with 
his subject-matter as well as of keen insight into the details and tech- 
nique of the banking business. 
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Among the interesting matters illuminated by him are the nature and 
effects of the competition between the Imperial Bank and the great 
Berlin institutions, which has been growing in severity in recent years ; 
the rapid growth of the business in bank acceptances and the dangers 
lurking therein ; the reasons for the close affiliation of the chief pro- 
vincial banks with the big Berlin institutions ; the substitution of cash 
payments for bills of exchange in many lines of business, and the way 
in which this is accomplished through the big banks and their connec- 
tions ; and the growth of bank deposits in Germany. 

Both M. Prion’s book and that of M. Claus on banking in Russia 
are published under the auspices of Professors Schmoller and Sering in 
their Staats-und sozialwissenschaftliche Forschungen. Both books do 
credit to their authors and to the series in which they appear—a series 
which includes a number of excellent monographs on banking subjects. 

M. Claus’s account of banking in Russia is brief but comprehensive 
and clear. He first describes the state institutions which play the lead- 
ing rdle in the banking business of that country. They include the 
State Bank, which is the center of the entire system, a bank primarily 
concerned in assisting the peasants in the purchase of land ; a land 
bank for the nobility ; and state and municipal savings and pawn institu- 
tions. Part II is devoted to institutions of credit based on the mut- 
ual principle. Of these there are in Russia a considerable number. 
Some were established by municipalities, some by private individuals, 
others by associations of various sorts. For the most part their opera- 
tions are confined to their own members, from whom they receive de- 
posits and to whom they grant loans, and who are mutually responsible 
for the obligations of the institution. Joint-stock and private banks 
are treated in Part III, and small credit institutions in Part IV. 
These latter promote saving among peasants and the poorer classes in 
the cities and in times of need render them assistance in the form of 
credit. Part V, entitled ‘‘ Division of Labor among Russian Bank- 
ing Institutions ’’, treats the entire subject from the point of view of 
the kinds of business transacted rather than from that of the institutions 
involved. In the first chapter of this part the Russian media of ex- 
change are analyzed and described under the heads, “ bills of credit,’’ 
‘* deposits ’’ and ‘‘ accounts current ’’; in chapter ii are treated dis- 
counts, loans on security and note issues ; in chapter iii, short-time 
credit for the agricultural classes ; and in chapter iv, the mortgage and 
pawn business. 

The influence of the government over every phase of Russian bank- 
ing is clearly revealed in this monograph. ‘The State Bank, which is 
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owned and controlled absolutely by the government, extends a helping 
and frequently a guiding hand to all other institutions. Those which 
are not owned and controlled by the government are regulated by it 
through ordinances issued by the Department of Finance or some other 
department, or through ukases, and asa rule are publicly inspected 
and supervised. M. Claus’s treatment indicates that under present 
conditions this is probably desirable and possibly necessary. When- 
ever much latitude has been allowed to private enterprise in the bank- 
ing business in Russia, serious irregularities have followed, and the 
government has been compelled to intervene in order to prevent heavy 
losses and to safeguard the people’s interests. Governmental inter- 
vention has also resulted in lowering the rate of interest and in prevent- 
ing widespread exploitation of the peasants and small tradesmen and 
even of the nobility. 

Joint-stock banks, into whose hands the greater part of the com- 
mercial banking business of western Europe has fallen in recent times, 
have also appeared in Russia. The first one was established in St. 
Petersburg in 1864, but most of them date from the seventies. On 
January 1, 1905, there were thirty-eight institutions of this class in the 
entire Empire, not including branches of the Crédit Lyonnais in St. 
Petersburg, Moscow and Odessa. Seventeen of these banks are capi- 
talized at five million or more rubles, sixteen at between one and five 
million rubles, and five at less than one million rubles. The largest, 
the St. Petersburg International Commercial Bank, has a capital of 
twenty-four million rubles and a reserve fund of twelve million rubles. 
Each of these banks has a relatively large number of branches and 
agencies in the Russian Empire, and three of them, the Russo-Chinese 
Bank, the Moscow International Bank and the Russian Bank for 
Foreign Trade, have branches in foreign countries. The Russians 
have also established a joint-stock bank in Teheran, Persia, and, accord- 
ing to M. Claus, have seriously considered the establishment of one in 
London. While these institutions and strong private banking firms 
have not developed as rapidly as have similar institutions and firms in 
Germany and elsewhere, M. Claus shows that, in the aggregate, they 
are doing a large business and seem destined to increase in relative 
importance. 

The importance to Russia of institutions for the extension of credit 
to the agricultural classes is emphasized by M. Claus. According to 
the census of 1897, only 13.4 per cent of the population of Russia 
lived in towns, and in European Russia 84.16 per cent of the entire 
population were peasants, of whom very few could read or write. 
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State and private banks for making loans on landed securities have 
naturally, therefore, received a good deal of attention in Russia. 
Their success in solving the agricultural problems of their country has, 
however, been small—chiefly , according to M. Claus, on account of the 
ignorance and consequent backwardness of the peasants. Popular 
education he considers a crying need in the Russian Empire ; but the 
outlook for it is not hopeful, because the government fears that public 
schools would be used as the means of spreading revolutionary ideas. 
W. A. Scorr. 


UNIVERSITY OF WISCONSIN. 


State Insurance: A Social and Industrial Need. By FRANK 
W. Lewis. Boston, Houghton Mifflin Company, 1909.—253 pp. 


Industrial Insurance in the United States. By CHARLES RICH- 
MOND HENDERSON. University ot Chicago Press, 1909.—429 pp. 


These two books have a common point of departure, in that they are 
the outcome of the growing interest shown in the United States in the 
question of industrial insurance. Mr. Lewis’s State /nsurance is avow- 
edly an argument in favor of the introduction into the United States of 
compulsory workingmen’s insurance ; and the first chapter of Professor 
Henderson’s work—which might well have been an introduction, since 
it is the keynote to the volume—is entitled : ‘‘ The Extent and Nature 
of the Demand for a Social Policy of Industrial Insurance in the United 
States.” 

Mr. Lewis’s argument, briefly summarized, is as follows: (1) Every 
laborer is entitled to a living wage, including support in periods of sick- 
ness and in old age. (2) Measured by this standard, the wages of a 
great part of the working people are inadequate. (3) The best method 
by which support in sickness and in old age can be secured to the la- 
borer is by a compulsory system of insurance. (4) The cost of the 
insurance system should be borne entirely by the laborers. 

The reader, even if already prepossessed in favor of a ‘compulsory 
system of industrial insurance, will not be greatly strengthened in his 
opinion by the argument here presented. The author is uncritical in 
his use of authorities, and many of his statements are so extreme as to 
be unconvincing. His criticism of existing insurance institutions, ¢. g., 
friendly societies and industrial insurance companies, is marked 
throughout by a strong bias. According to Mr. Lewis, the English 
friendly societies are bankrupt, trade-union benefits are insecure, the 
industrial companies exploit their policyholders for the benefit of the 
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stockholders, and in the old line companies ‘‘ the story of greed, fraud 
and betrayal of trust” is appalling. 

The best parts of the book are the chapters in which are described 
the German system of workingmen’s insurance and the English Work- 
men’s Compensation Act. Here Mr. Lewis is clear in exposition and 
accurate in statement. He is at his worst when he attempts economic 
reasoning ; as, for example, in the chapter on “ Incidence,” where he 
attempts to prove that the placing of the cost of insurance entirely on 
the workman would ‘‘ necessarily lead to a readjustment of wages wher- 
ever inadequate to conform to the requirements of a real living wage.’’ 

Professor Henderson’s volume is an enlarged version of his “ Die 
Arbeiter- Versicherung in den Vereinigten Staaten von Nord Amerika,” 
published in 1907 as a part of Dr. Zacher’s monumental Die Arbeiter- 
Versicherung im Auslande. The chief addition is an introductory 
“ Summary of European Laws on Industrial Insurance,’’ which will be 
found useful as a conspectus. The aim of the author is to survey the 
agencies and institutions for industrial insurance now existing in the 
United States; and he deals in succession with local relief societies, 
trade unions, fraternal societies, private insurance companies, the in- 
surance plans of firms and corporations, including railway corporations 
and municipalities, and the pension system of the federal and state 
governments. 

The book would have gained greatly in compactness through an 
elimination of part of its contents, for a considerable part of the matter 
has only the slighest if any connection with the subject in hand. 
The lengthy descriptions of the federal and state military pension sys- 
tems and the greater part of a summary of the factory laws in force in 
the United States throw little if any light on the problems connected 
with industrial insurance. ‘The great merit of the book is that, ina 
comprehensive way, it brings together the available material concern- 
ing the existing institutions for workingmen’s insurance. The author 
has not attempted in any considerable degree to carry on independent 
research. He has been content, and perhaps wisely, considering the 
magnitude of the task, to digest the studies which have already been 
made in parts of the field. As a result, many of the chapters are very 
meager, but the book will prove highly useful as a starting point for 
further much needed inquiries into the various agencies for insurance. 
It will also aid in drawing popular attention to the failure of existing 
institutions to meet the needs of the situation. 

GerorGE E. BARNETT. 

JoHNs Hopkins UNIVERsITY. 








352 POLITICAL SCIENCE QUARTERLY [VoL. XXV 


Insurance Against Unemployment. By DAVID F. SCHLOss. 
London, P. S. King and Son, 1909.—vili, 132 pp. 


Mr. Schloss’s little book gives an excellent account of those forms of 
unemployment insurance in which the contributions of the insured are 
supplemented by subventions, either from charitable associations or 
(the more usual case) from municipal, provincial or state authorities. 
The development of such insurance has been very rapid in recent years. 
When, in 1898, W. F. Willoughby wrote his admirable work on Work- 
ingmen's Insurance, only a few unimportant experiments had been 
made. Even in 1904, when Mr. Schloss made a comprehensive report 
to the British Board of Trade on ‘‘ Agencies and Methods for Dealing 
with the Unemployed in certain Foreign Countries,’’ the systems of 
assisted unemployment insurance were of small practical importance, 
but since that year the practice has received great extension. The 
present volume, in which Mr. Schloss brings the information contained 
in his report down to date, contains, therefore, much new information. 

The earlier schemes of assisted unemployment insurance originated 
in certain Swiss municipalities between 1895 andi1go1. Similarsystems 
were organized in Cologne in 1896 and in Venice in 1901. Under the 
‘« Swiss plan” the same premium was paid by all of the insured irre- 
spective of occupation, and the administration of the fund was in the 
hands of the municipality. All of these schemes have been abandoned, 
with the exception of those at Berne and Cologne, and they are of 
small importance, being in effect forms of poor relief for workers affected 
by seasonal unemployment. Moreover, the ‘‘ Swiss plan ’’ has received 
in recent years no extension. 

The beginning of the great expansion in assisted unemployment in- 
surance dates from the establishment at Ghent, in 1901, of a system 
under which the trade unions of that city were enabled to increase 
their unemployed benefits through the receipt of a grant for this pur- 
pose from the municipality. The history of unemployment insurance 
since 1901 consists of the adoption of the ‘‘ Ghent plan,’’ not only 
by other municipalities, but also by several national governments. 
Legislation providing for public subsidies to associations organized for 
the purpose of furnishing unemployment insurance to their members 
was enacted by France in 1905, by Norway in 1906 and 1908, and by 
Denmark in 1907. In all of the municipalities and countries which 
have adopted the “ Ghent plan,’’ any group of workmen in a trade 
may organize for the purpose of insuring themselves against unemploy- 
ment and may receive the governmental subsidy, but practically the 
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only groups so organized are the trade unions. Both in Denmark and 
Norway the governments have attempted, as yet with slight success, to 
force the unions to admit non-unionists to participation in the unem- 
ployment insurance. 

Mr. Schloss draws from his survey the following conclusions : 

(1) Any successful system of unemployment insurance must be or- 
ganized by trades ; in the first place, because the risk of unemployment 
varies widely among different trades, and the combination of all the 
insured at a single rate drives away the persons employed in those 
trades where the risk of unemployment is slight; and secondly, be- 
cause the trade-association method reduces the chances of fraud. The 
practical result of this conclusion is that unemployment insurance 
must be managed through trade unions, since it is impracticable to 
establish trade associations merely for such insurance. 

(2) The subsidies should be national, at any rate in England, since 
the trade unions and the scale of their unemployed benefits are 
national. 

(3) The system of unemployed benefits can best be operated in con- 
nection with labor registries. 

GrorcE E. BARNETT. 

JouHNs Hopkins UNIVERSITY. 


Statistik und Gesellschaftslehre. BY GEORGE VON MAYR. 
Band III: Sostalstatistik (Moralstatistk, Bildungsstatistik, Wirt- 
schaftsstatistthk, politische Statistik). Erste Lieferung. Tiibingen, 
J. C. B. Mohr, 1909.—260 pp. 


The first and second volumes of this monumental work were pub- 
lished in 1895 and 1897 and were reviewed by the late Richmond 
Mayo-Smith in this QuARTERLY.' ‘Those who are interested to inform 
themselves regarding the writer’s conception of statistics and the gen- 
eral scope of his entire work will find assistance in these earlier reviews. 
It is a pleasure to welcome this first part of the third volume and to 
learn that the second part may be expected within the current year. A 
third part will complete the volume and the entire work, but it is not to 
be expected until after the results of the German census of occupations 
and industries taken in 1907 have been published. 

The primary division of the work as a whole is into theoretical sta- 
tistics, which occupies the first volume, and practical statistics, the 
theme of the second and third volumes. Practical statistics falls into 


1Vol. x, pp. 475-485, and vol. xiii, pp. 161-163. 
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five divisions: (1) vital statistics or demography, occupying the sec- 
ond volume ; (2) moral statistics, (3) educational statistics, (4) eco- 
nomic statistics, (5) political statistics, which together will fill the third 
volume. The part now published differs from the preceding two in not 
containing the whole of any one division. It is devoted to moral sta- 
tistics, but that topic will extend into and be finished in a subsequent 
part. ‘This pamphlet is in a measure supplementary to the second vol- 
ume, amplifying, for example, the discussion of natality statistics in that 
volume (pages 165-200) by sections on still births, on decrease in the 
birth-rate and in the fecundity of marriages, and on illegitimate births, 
topics which are largely, if not predominantly, moral. It contains also 
an extended discussion of divorce statistics, a topic not treated at all in 
the second volume in connection with demography. Perhaps an idea 
of the quality of the work is best conveyed by the free and somewhat 
abridged translation of a paragraph. 


327. Field of divorce statistics. Statistics of the terminations of marriage 
by death, the normal mode of dissolution, belong to vital statistics; ter- 
minations by legal decree or divorce in the largest sense belong to moral 
statistics. The latter do not include cases of intentional and permanent 
discontinuance of cohabitation as husband and wife, although they are of 
interest for moral statistics. A leading example of this sort is the deserted 
wife. Regarding such cases the carefully analyzed returns of a census 
afford some information, but it cannot be properly interpreted at present, 
because instances of temporary separation at the date of the census cannot 
be distinguished from instances of permanent desertion, and because not 
a few mothers of illegitimate children, especially in cities, report themselves 
falsely as married. For this reason I pass the subject by with the remark 
that the statistics of Berlin have made important contributions to it. For 
example, Boeckh showed that in 1885 the number of divorced women 
in Berlin was 2824 and the number of deserted wives was 6457 [pages 
183-184]. 


This work as a whole, in the range of its topics, in its critical acumen 
and judicial balance, in its grasp upon the work of predecessors and 
contemporaries, is unequaled among extant statistical treatises. No 
doubt English and American students who need a system of statistics in 
three volumes are able to use it in its present form. If it could be 
translated and at the same time abbreviated and simplified by a com- 
petent hand and with the author’s assistance for the many who are in- 
teresting themselves in statistics and who lack a comprehensive and 
recent English manual, a great service would be rendered to a large 
body of scholars and no little stimulus given to the study. 


WALTER F. WILLCox. 
CORNELL UNIVERSITY. 
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Introduction to Public Finance. By CARL C. PLEHN. Third 
edition. New York, The Macmillan Company, 1909.—xv, 480 pp. 


In bringing out the third edition of his /ntroduction to Public 
Finance Professor Plehn was confronted by the usual but always diffi- 
cult problem—to save as much of the old book as possible and at the 
same time not unduly to enlarge the new edition. The task would not 
have been so great five years ago; but to-day the revival of interest in 
tax matters and numerous investigations of tax problems have greatly 
increased the material available in this branch of public finance. This 
Professor Plehn has recognized to some extent in his discussion of 
American taxation, as set forth in chapter v. ‘The book is some hun- 
dred and twelve pages larger than the first edition. The major part of 
the new material is found in the chapters dealing with the question of 
property and personal taxation, chapters viii and ix of Part II. In 
view of Professor Plehn’s experience in the Philippines and his activity 
in connection with the California tax commission, the reader naturally 
expects a fairly complete discussion of the practice of taxation. This, 
however, appears to be the weakest side of the book. The reviewer 
does not mean to say that the book is unsatisfactory, for it is at pres- 
ent, in his judgment, the best text on public finance for general use. 
It is, of course, true that no one book can cover the field of public 
finance, but an American book ought to reflect the progress that has 
been made in the United States toward newer and better methods of 
taxation. The material presented in the report of the California tax 
commission was of unusual value, but very little of this has been brought 
into the book itselfi—apparently because its introduction would mean a 
material change in the original text. 

One looks in vain in the index for any reference to the modern 
methods of taxing railroads or to the changes that have taken place in 
assessment, as seen particularly in the city of New York. Neither is 
there any reference made to the work of tax commissions, nor any con- 
siderable explanation of the new forms of franchise taxation that have 
been adopted, particularly in New York, Pennsylvania and Maryland. 
As one turns the pages he is surprised to find valuation tables now 
twenty years old. The continued use of these tables is justified by the 
author on the ground that the conditions revealed by recent investiga- 
tions are not materially different from those of 1890, and that the 
comments made at that date are practically true to-day. 

The chapter upon taxes, fees and rates has been enlarged by a dis- 
cussion of the income tax as illustrated by English and Prussian ex- 
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periences. In the third chapter has been introduced a good deal of 
new matter upon the single tax; the discussion is much more sympa- 
thetic and, for that matter, more analytical and scientific than in the 
first edition. Chapter vii, Part II, dealing with customs duties, has 
been brought down to date by a discussion of the Dingley and Payne 
bills. Part IV, on ‘‘ Financial Administration,’’ has been enlarged by 
a chapter on the financial administration of war, illustrated by the 
experience of the United States in the war with Spain. The pibliog- 
raphy has been increased—after ten years—by six titles. 

Professor Plehn’s book, good as it is, shows very clearly the need of 
a text on taxation in practice, which, if used in connection with his 
Public Finance, would make an admirable course in the larger phases 
of the collection of revenues and their expenditure. 

FRANK L. McVey. 


UNIVERSITY OF NoRTH DAKOTA. 


La teoria det tre potert nel diritto costitustonale del Nord- 
America. By G. B. Kien. Volume I: Parte generale. Florence, 
A. Rossini.—1909, xvi, 480 pp. 


In this work, the author of // Referendum legislative presents the 
first volume of an elaborate study of the theory of the separation of 
governmental powers in American constitutional law and history. The 
volume deals not only with the legal aspects of the doctrine but treats 
also of the influence brought to bear upon governmental practice by 
such political questions as slavery and the protective tariff. The pri- 
mary object, however, which the author has in view in this volume is 
the presentation of the legal application of the theory of the separa- 
tion of powers as actually found in the constitutional documents, not 
only of our federal government but also of the states, together with a 
consideration of the light thrown upon the theory by the writings of 
Calhoun, Webster and others. 

In an introductory chapter the author traces the sources of the theory 
from Aristotle and the Roman writers down through the later thinkers, 
especially Locke, to Montesquieu. He then enters into a particular 
examination of the sources, both ideological and positive, of the fed- 
eral Constitution of 1787, and gives a detailed account of the mediate 
and immediate historical conditions and preliminary movements lead- 
ing up to the adoption of that instrument. He shows what interpre- 
tations were placed upon the principle of Montesquieu in the constitu- 
tions of the various American states, as modified by the principle of 
the supremacy of the legislative power. In many instances, the author 
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gives evidence of the strong influence which the writings of Jellinek 
have exerted upon him. Thus he is disposed to follow the savant of 
Heidelberg in the reaction which the latter has led against the exag- 
gerated influence attributed to Rousseau by the French school, though 
he thinks that Jellinek has gone too far in denying to the doctrines of 
Rousseau any influence upon the American bill of rights. The positive 
sources of the federal Constitution he traces from English, American 
and Dutch origins. The last-named he holds to be of minor signifi- 
cance, and the importance of the English sources, the more ancient 
and general, he finds it impossible to appreciate with any accuracy 
without reference to the modifications wrought in American institutions 
by the experience derived from the working of colonial and state gov- 
ernments. 

The work is expanded to somewhat excessive length owing to the 
necessity under which the author labors of explaining in detail many 
matters which would be too obvious or too familiar to require such treat- 
ment in a work addressed solely to American readers. This result is 
also due in part to the broad conception which he entertains of the 
scope of his subject, causing him to expand it at times into a considera- 
tion of our political institutions in general. The most serious short- 
coming, however, which the work exhibits is its strong anti-national 
leaning. In his chapter on the juridical value of the term ‘‘ people ’’ 
in the federal Constitution, after pointing out that the American people 
are not organized naturally in the Constitution and have no direct leg- 
islative or constituent functions,he revamps the time-honored argu- 
ments to show that the phrase, ‘‘ We, the people,’’ in the preamble, has 
no national significance. In discussing the position of the Senate, he 
predicates that the fundamental principle upon which the upper house 
is based is that of federalism, and he holds that, in participating in the 
treaty-making and appointing powers, the Senate acts not merely as a 
consultative body but also as the representative of the states (pages 
320 ef seg.). He admits, however, that in legislation the work of the 
Senate is no longer based on the principle of federalism. Adopting 
Jellinek’s definition of sovereignty, he concludes that that attribute 
cannot be denied to the states of the American Union. 


They are confederated states, which have delegated a part of their own 
powers to a common central government; and the limits of action of this 
government they can enlarge or restrict in the constitutional manner at any 
time. In doubtful and uncertain cases, not well defined in the Constitution, 
the presumption of power is in favor of the confederated states; the onus 
probandi rests upon the central government [page 463]. 
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The strong anti-national position which the writer thus assumes appears 
to be due, first, to the influence of Jellinek and the federalist writers 
of Germany and, secondly, to the exaggerated importance which he 
attaches to the manner in which the federal government was set up, in 
its bearing upon the present nature and position of that government. 

The work gives evidence of an amount of painstaking research which 
is distinctly creditable to one working at a distance from some of the 
important sources of information. In the subsequent volume which 
the author promises to issue, the political evolution of the doctrine of 
the separation of powers will be more fully dealt with, and particular 
attention will be given to the influence of politics upon the enlargement 
and restriction of the three powers in such cases as are left doubtful or 
omitted entirely in the original Constitution. 

J. M. MATHEWws. 
PRINCETON UNIVERSITY. 


Die Strafrechtspflege in Amerika. Mit Ausfiihrungen zur 
deutschen Strafprozessreform. By ADOLPH HARTMANN. Berlin, 
Franz Vahlen, 1906.—xii, 335 pp. 


Partly to gain suggestions and points of view for the problem of the 
reform of German criminal procedure, but mainly for the sake of mak- 
ing a study in comparative jurisprudence, Judge Hartmann spent more 
than a year in the United States in 1904 and 1905, investigating our 
courts and our prisons, examining our laws and absorbing impressions 
of our civilization. His travels carried him from New England and the 
Middle States to Louisiana and California, and his alert observation 
raised in his active mind many questions not very closely connected 
with his principal theme ; witness his query whether the architectural 
style of the first Napoleonic empire was not inspired by Josephine’s 
attachment to the American colonial style (page 317). 

The most important single contributions which America has made to 
penology are, in his opinion, the indeterminate sentence, the probation 
system and the children’s courts, which are clearly described in the 
latter part of the book (pages 250-276) ; but even more important, 
because more fundamental, is the general attitude of the American 
democracy towards crimes and criminals. Abandoning the European 
theory that every criminal should be punished, the American people 
demand only that enough criminals shall be punished to vindicate the 
legal order. ‘This attitude is explained, in part, by the economic value 
of human material in a new country with a sparse population, in part 
by the kindly fraternal spirit of American democracy. The author 
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thinks, however, that we have come nearer to solving the problem how 
the little thieves may be let loose for their own good and the general 
welfare than to solving the problem how the big thieves may be put out 
of business (page 114). 

Judge Hartmann is thoroughly familiar with English law and pro- 
cedure, and he is keenly interested in tracing the differences from the 
English model that have developed, through the influence of different 
social and political conditions, in the judicial organization and criminal 
procedure of the United States. Partly because, in the gradual settle- 
ment of this country, local government generally developed before state 
government, and partly because the local community was rather a free 
association than an organ of government, there were many “ reversions ’’ 
to the agencies and methods of popular justice. So there appeared, 
west of the Alleghanies, in the early part of the nineteenth century, 
elected judges, a jury much more independent of the bench than in 
contemporary England, and a grand jury which “ appears at times to be 
an organ of society rather than of the state’’ (page 100). Some of 
these tendencies had manifested themselves in the seaboard colonies in 
the seventeenth century, but they had been checked, in a measure, by 
a fuller reception of English law. 

In the United States, the ‘‘ defensorial” characteristics which dif- 
ferentiate English criminal procedure from the ‘‘ inquisitorial” pro- 
cedure of continental Europe have been exaggerated. Continental 
procedure asks: What are the facts? English procedure: Is there 
evidence to justify a conviction? American procedure: What can be 
done for the accused? In England, prerogative courts with inquisi- 
torial processes were always lurking in the background ; in the United 
States, at the beginning of its independence, “ bulwarks were thrown up 
to protect the accused against a dreaded inquisitor who has never ad- 
vanced to the attack” (pages 127, 128). That the writ of error, in 
England a remedy of limited application and rarely used, has become 
in the United States a regular method of securing a new trial, is partly 
due, in the author’s opinion, to the exaggeration of the ‘‘ defensorial ’’ 
idea and partly to the development of accurate stenographic records of 
evidence, rulings and exceptions (page 172). 

As has been sufficiently indicated, Judge Hartmann reads his law in 
the light of history and social science, and much that he has to say 
about the habits and temper of the American people deserves the ser- 
ious consideration of our social scientists. 

MUNROE SMITH. 








RECORD OF POLITICAL EVENTS 
[From November 3, 1909, to May 1, rgz0] 


I. INTERNATIONAL RELATIONS 


AMERICAN RELATIONS.—Before April 1 the minimum tariff rates 
of the Aldrich-Payne law (see last RECORD, p. 737) were extended to all 
countries by successive proclamations of the president. Only in three 
cases was there serious question of applying the additional 25 per cent ad 
valorem which constitutes the maximum rate. Germany, after long nego- 
tiations, was admitted to minimum rates; the question of her severe, some- 
times almost prohibitory restrictions against American cattle and meats was 
set aside for separate treatment in the future. France, refusing agreement 
with regard to some four per cent of imported articles, made compensating 
concessions in other directions. The most critical situation arose with 
Canada over her export duties on pulp-wood and the extension, by virtue 
of Great Britain’s ‘‘favored nation’’ policy, of the low rates on French im- 
ports to thirteen other states which had made no concessions to secure 
them. No settlement was reached by the special tariff commission which 
visited Ottawa in March, but, after a conference with the president at Al- 
bany, Canadian ministers took the matter up in Washington and conceded 
reductions on articles in which American firms compete with the favored 
nations in the Canadian market. As an outcome of these negotiations 
there is prospect of a general readjustment of duties by means of a recip- 
rocal treaty.—It is announced that the International Court of Arbitration 
will meet at the Hague on June 1 to adjust the Newfoundland fisheries dis- 
pute between the United States and Great Britain (see last RECORD, p. 
733)-—In November the United States asked Cuba to explain her com- 
mercial treaty with Spain, under which the latter was reported as giving a 
preference of forty per cent.—On November 18, following the execution 
by order of the Nicaraguan government (see i#fra, p. 378) of Cannon and 
Groce, two American citizens supposed to be commissioned officers in the 
insurgent forces, the United States practically recognized the belligerency 
of the revolutionists, demanded an explanation, and ordered gunboats to 
Nicaraguan ports. On December 1 Secretary Knox recognized the Estrada 
government, handed his passports to Sefior Rodriguez, chargé d'affaires 
of the Zelaya government in Washington (intimating, at the same time, 
that the State Department would be glad to receive further unofficial com- 
munications through him), and informed him that those responsible for the 
execution of Cannon and Groce would be held personally accountable. 
The secretary's letter was severe in its condemnation of the Zelaya govern- 
ment, under which ‘‘ republican institutions have ceased to exist except in 
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name, public opinion and the press have been throttled, and prison has 
been the reward of any real patriotism.’’ Zelaya was also accused of keep- 
ing Central America in turmoil and of repeatedly and flagrantly violating 
the conventions. On December 23 the new President Madriz was warned 
that he would be held responsible for the safety of Americans in western 
Nicaragua. In March the United States refused the request of Estrada 
that it should guarantee the fairness of a general election to decide between 
his revolutionary government and that of President Madriz.—In December 
Mexico sent Sefior Creel as a special envoy to Washington and declared 
that the grant of asylum to ex-President Zelaya of Nicaragua was in no 
way an unfriendly act to the United States.—In March a mob at Bogota, 
Colombia, stoned the American legation and tried to wreck the property 
of an American-owned street railway. Apology was made to the American 
minister by the Colombian minister of Foreign Affairs.—In February Pro- 
fessor Lammasch, of the University of Vienna, was chosen third arbitrator 
in the dispute between the United States and Venezuela growing out of the 
claim of the Orinoco Steamship Company against the latter country (see 
last RECORD, p. 733).—In December, responding to pressure by the United 
States, Chile agreed to settle the long-standing Alsop claim, regarding the 
extent to which Chile was bound to assume the pecuniary obligations rest- 
ing upon territory which she acquired in 1881. King Edward accepted the 
invitation of the two governments to act as arbitrator.—The German am- 
bassador, Count von Bernstorff, speaking in Philadelphia last November, 
declared that Germany had no designs on territory in the western hemi- 
sphere and that its naval development was designed only to protect a grow- 
ing commerce.—In December the new ambassador from Japan presented 
his credentials to President Taft. Japan's request that negotiations be 
opened for a new treaty, evidently in order that all her treaties with foreign 
powers should expire at the same time, was refused by the United States in 
March, as the present treaty had still a year to run.—In January Marquis 
Confalioneri was appointed Italian ambassador to the United States.—The 
Central American Peace Congress, in session in February at San Salvador, 
adopted resolutions favoring the gold standard, a system of tariff reciproc- 
ity for the five republics, the unification of their consular services abroad, 
and the compulsory use of the metric system.—Costa Rica and Panama 
signed a protocol on March 20, stating the facts upon which Chief Justice 
Fuller of the United States was to arbitrate their boundary differences.— 
The Peruvian government has been having several serious frontier disputes 
with its neighbors. Negotiations with Bolivia (see last RECORD, p. 733) 
were still pending on May 1. The treaty with Brazil, fixing the boundary 
from the Javary River to the Acre, was ratified by the Peruvian Congress 
on January 11 and by Brazil on April 26. _Ill-feeling engendered in Eeua- 
dor by another boundary dispute, which was submitted for arbitration to 
the king of Spain, resulted in April in riotous attacks upon the Peruvian 
legation and consulate at Quito and Guayaquil and in the suspension 
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of diplomatic relations. For a time war seemed imminent, but Peru an- 
nounced its determination to abide by the arbitral award. Several South 
American newspapers stated their conviction that the trouble between Peru 
and Ecuador was caused by Chile. The Peruvian province of Tacna, with 
an area of 8688 square miles, has been administered by Chile since the de- 
feat of Peru and Bolivia in 1883. It was then arranged by treaty that in 
ten years the people should decide by vote whether the territory should be 
Peruvian or Chilean. The vote has never been taken. In March, Chile 
ordered Peruvian priests in Tacna to leave the province. Peru then closed 
its legation in Chile and left its interests in the care of the representative 
of the United States. Peru made a formal demand in April for arbitra- 
tion.—The discovery in March of a secret treaty between Brazil and Uru- 
guay led the Argentine press to believe that a recent loan made by Brazil 
to Paraguay was for the purpose of establishing a triple alliance against 
Argentina.—The tunnels of the Trans-Andine railway, linking Argentina 
and Chile together, were formally completed on November 27.—It was 
announced in April that the Compagnie Transatlantigue would shortly in- 
augurate an express service between Argentina and France. 

EUROPEAN RELATIONS.—The agitation in Crete for annexation to 
Greece, following the withdrawal of the international troops (see last 
RECORD, p. 732), was increased by the decision of the Greek Boule to 
summon a Greek National Assembly for the purpose of revising the consti- 
tution, to which the Cretans announced their intention of sending represen- 
tatives. The Porte informed the four protecting powers that it would re- 
gard such Cretan elections as a casus belli. The Greek government, in a 
semi-official statement of February 2, declared that its policy would be 
pacific; that the National Assembly would not meet before December, 1910; 
and that the Cretans should not elect deputies. The consuls of the four 
protecting powers in Crete stated in March that their governments would 
use force, if necessary, to prevent Cretan participation in the Greek Assem- 
bly.—Relations between Turkey and Bulgaria have been strained. The 
inhabitants of southern Bulgaria were aroused by the drastic measures em- 
ployed by Turkish officials toward their countrymen in Macedonia. On 
February 1, 20,000 Turkish troops were called out for practice, and soon 
afterwards it was reported that 40,000 Bulgarian troops were concentrating 
at Kostendil, three hours from the frontier. Between February 21 and 
March 7 six collisions occurred between Bulgarian and Turkish guards. 
These relations were greatly improved in March and April by the visits 
of King Ferdinand to the tsar and to the sultan, by the offering of mutual 
apologies, and by the negotiation of a commercial treaty.—It was sug- 
gested by several influential European journals that the tsar had advised 
the Bulgarian king to adopt this pacific attitude. At any rate, an under- 
standing was reached in April between the governments of Russia and 
Austria-Hungary for the joint maintenance of the s¢atus guo in the Balkans. 
— King Peter of Servia visited the Russian court in March, it being the 
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first reception accorded to him by any European power since his accession. 
His subsequent visit to the sultan was reported to be for the purpose 
of marrying Crown Prince Alexander to Princess Chadi, the daughter 
of Abdul Hamid.—King Manuel of Portugal in November visited Spain, 
Great Britain and France. The Anglo-Portuguese treaty of arbitration 
concluded in 1904 was renewed for five years.—The popularity of the close 
alliance between Germany and Austria-Hungary was demonstrated by 
many incidents attending the visit of Archduke Franz Ferdinand to Em- 
peror William in November.—The visit in February of a deputation of the 
French Parliament to the Russian Duma called forth reciprocal assurances 
of the strength of the Dual Alliance.—Prince Henry of Prussia, while on a 
visit to London early in February, expressed the hope that the English 
nation would repose confidence in the German sovereign and government. 
—According to Le Temps, the German government notified France in 
March that if an increased tariff 6n German imports should be enforced, 
Germany would at once institute corresponding reprisals. It was con- 
tended that such action would abrogate the provisions of the peace treaty 
of 1871, which guaranteed to France most-favored-nation treatment in 
perpetuity. 

AFRICAN RELATIONS.—The troubles in the Riff district of Morocco 
(see last RECORD, p. 730) had so far subsided by December 5 that Spain 
could order home 4000 reservists from Melilla, and by December 25 prac- 
tically all the leading tribesmen had formally submitted to General Marina. 
The Spaniards resumed work at the mines in January. A French ultima- 
tum, demanding prompt payment of foreign creditors and the grant of per- 
mission to purchase land under the Algeciras Act, was accepted by the 
sultan in March.—Germany offered objections in November to the cession 
by Belgium of a strip of Congo territory to Great Britain in order to elim- 
inate serious engineering difficulties in the building of the ‘‘ Cape to Cairo”’ 
railway. It was finally agreed that the railway need not be completed on 
British soil.—A conflict occurred in March between the Portuguese and 
British officials engaged in delimiting the frontier near the Zambesi River 
in Portuguese East Africa. 

ASIATIC RELATIONS.—lInternational rivalries in Manchuria were 
again in evidence. The Chinese government in November called the 
attention of the powers to Japanese violations of the ‘‘open door,’’ by 
means of discriminating freight rates on the South Manchurian railway and 
the importation of Japanese goods through Dalny and Port Arthur. On 
December 4, China protested against Russian aggression at Harbin, re- 
ferring to the arrangement of 1896 between China and the Russo- 
Chinese Bank, which created the Chinese Eastern Railway and which, it is 
maintained, gave to Russia no political but only business rights. The 
Russians claimed not only exclusive jurisdiction over the railway but also 
legislative authority over the citizens of the towns along the line. M. 
Kokovstoff, Russian minister of Finance, stated on December 12 that his 
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government desired a satisfactory adjustment of the question and would 
consider two proposals: either that the general administration be entrusted 
to the consular body, reserving for the railway the right to police its own 
premises, or that China purchase the railway, although Russia would prefer 
to wait until the completion of its own Amur railway. On January 4a 
memorandum sent by the United States government to the Russian Foreign 
Office was made public, proposing as a solution of the Manchurian problem 
the neutralization of the railways by their sale to China, financed by an in- 
ternational syndicate. The supervision of the railways would then be in 
the hands of the powers responsible for the financial arrangements, and 
they would make sure that the lines were conducted on a purely commer- 
cial basis and not used for political or strategic purposes. This proposal 
of Mr. Knox differed from that of M. Kokovstoff in that it included the 
Japanese as well as the Russian railways. Great Britain and France jointly 
advised China not to proceed with the Chinchow-Fu and Aigun railway 
scheme (see RECORD of June, 1908, p. 356) without the approval of Japan 
and Russia, and accepted the American secretary’s proposal only on con- 
dition that it was agreeable to their respective allies. Both Russia and 
Japan took a firm stand against the American proposal. On February 16, 
Japan agreed to withdraw its objections to the building of the Chinchow- 
Fu-Aigun railway, provided two conditions were observed: first, Japan to 
participate in financing and constructing the line; second, China to en- 
gage to build at some future date a connecting link between the new line 
and the South Manchurian railway. A new Russian proposal for the con- 
struction of another trans-Manchurian line further westward, striking the 
trans-Siberian railway near the Urals, did not meet with favor in diplomatic 
circles.—China and Japan signed a postal agreement in February, by the 
terms of which the former recovered its monopoly of mail-carrying on its 
own railways, together with equal rights over the Japanese railway.—Al- 
though China recognized by treaty in 1887 the jurisdiction of Portugal over 
Macao and its dependencies, no boundary was ever fixed. Negotiations 
were disturbed during the past year by agitators at Canton, who urged the 
people to resist by force of arms any concessions made by Pekin. The 
Portuguese commissioner, General Machado, insisted that his country was 
entitled to sixty square miles, which the Chinese reduced to two. No con- 
clusion had been reached when, in March, the British government inti- 
mated to China that it would consent to no infringement of Portugal's 
rights. —The expulsion of the Dalai Lama from Tibet by the Chinese gov- 
ernment (see infra, p. 392) brought forth joint representations by Great 
Britain and Japan on the necessity of maintaining order and tranquillity on 
the Anglo-Tibetan frontier.—The Russian government announced in Jan- 
uary that its troops would remain in Persia until the Anglo-Russian loan 
had been negotiated with adequate provisions for foreign financial adminis- 
trative control in Persia. 
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INTERNATIONAL CONFERENCES.—During November an Inter- 
national Geographical Commission met at London to consider steps for the 
preparation of a new uniform map of the world. Twenty-four delegates 
were present, representing Great Britain, France, Germany, Austria-Hun- 
gary, Russia, Italy, the United States, Canada and Australia.—The Gen- 
eral Assembly of the International Institute of Agriculture, representing 
forty-six governments, met at Rome on December 11.—Secretary Knox 
addressed in January a circular note to the powers proposing that the juris- 
diction of the International Prize Court, authorized by the Hague Peace 
Conference of 1907, be extended so as to make it a permanent court 
of arbitral justice. The International Prize Court, as at present consti- 
tuted, is composed of fifteen judges serving for six years, eight of whom are 
to be chosen from the larger maritime countries, Great Britain, France, 
Germany, Austria-Hungary, Italy, Japan and the United States, and the 
remaining seven from the other nations. Secretary Knox desired a perma- 
nent court, versed in international law, which could decide any question 
susceptible of arbitration, in times of peace as well as of war, whereas the 
prize court, as at present constituted, presupposes war.—In the same 
month, the International Bureau of Peace at Brussels addressed to all 
governments a proposal to readopt and extend to dirigibles and aeroplanes 
the provisions of the Hague Peace Conference of 1899, forbidding the drop- 
ping of explosives from baloons during war. 


il. THE UNITED STATES 


THE ADMINISTRATION.—On November io President Taft returned 
to Washington after a tour of almost two months, during which he traveled 
13,000 miles and made 266 speeches (see last RECORD, p. 734). Speak- 
ing before the Republican Club of New York on Lincoln day, he declared 
that ‘‘ there was nothing in the platform of the Republican party to indicate 
that there would be a downward revision of the tariff’’ and that the Payne 
Act was ‘‘the best customs law that has ever been passed.’’ On February 
24 he announced that to redeem the party pledges Congress should pass in 
the present session a postal-savings-bank bill, amendments to the inter- 
state commerce law, conservation measures, an injunction bill and a bill 
granting statehood to Arizona and New Mexico.—By April over 100,000, - 
ooo cubic yards of material had been removed in the excavation for the 
Panama Canal.—The Pinchot-Ballinger controversy over the administra- 
tion of public lands (see last RECORD, p. 735, and i#/ra, p. 370) resulted, 
early in January, in the dismissal of the chief forester, who, in a letter to 
Senator Dolliver, had described Glavis as ‘‘the most vigorous defender 
of the people's interests’’ and admitted that officials in the forestry service 
had been actively connected with the newspaper attacks upon the secre- 
tary. As his successor, the president appointed Henry S. Graves, head 
of the Yale Forestry School.—In December the secretary of the Interior 
withdrew from all forms of entry all vacant public lands designated by the 











366 POLITICAL SCIENCE QUARTERLY [VoL. XXV 


Geological Survey as probably containing oil and gas. In February 4,000, - 
ooo acres of the public domain formerly included in the forest reserves 
were opened to settlement by the secretary of Agriculture, and more than 
2,000,000 acres of coal lands in Wyoming and Montana were withdrawn 
from the public domain by the secretary of the Interior.—Collector Loeb 
has continued the investigation into the customs frauds at the port of New 
York. The first revelations, coming over two years ago, led to the con- 
viction of the sugar trust and the restoration of over $2,000,000 of duties 
fraudulently withheld (see RECORD of June, 1909, p. 361); but the com- 
plicity of government weighers was not fully proved. Under promise 
of immunity and continuation in employment, assistant weighers brought 
evidence against Musica, a cheese importer, who was sentenced in Novem- 
ber to a fine and imprisonment. In January four former employees of the 
American Sugar Refining Company were sentenced to a year in the peni- 
tentiary. In February the company paid to the government over $600,000 
for back duties on underweighed sugar importations. During the investi- 
gation more than eighty assistant weighers were dropped from the service. 
—An inquiry into the cost of living (7#/ra, p. 370) was undertaken by the 
Department of Agriculture in January. Statistics were published relative 
to the advance in the cost of meat in all the great producing and consum- 
ing sections of the world.—In December the secretary of the Treasury 
issued an order eliminating state, city and railroad bonds from the secur- 
ities which may be accepted for deposits of public moneys in the national 
banks.—On November 26 the president approved the regulations for the 
collection of the corporation tax (see last RECORD, p. 737) submitted to 
him by the secretary of the Treasury. Writing to the secretary in Feb- 
ruary, he pointed out that the publicity feature of the tax law could not be 
observed without a further appropriation of $50,000 by Congress.—In No- 
vember an executive order provided for appointment to the lesser places in 
the diplomatic service by competitive examination, for records of efficiency 
and for promotion even to the rank of minister on merit alone.—The an- 
nual report of the postmaster-general, issued in December, showed a profit 
of $74,000,000 on letter postage, a loss of $63,000,000 in carrying news- 
papers and magazines and a further loss of $28,000,000 in rura! delivery. 
The deficit of $17,000,000 was the largest in the history of the department. 
The most decisive recommendation was a considerable increase of rates on 
newspapers and magazines.—The annual report of the secretary of Com- 
merce and Labor urged the development and expansion of the Bureau 
of Corporations, which was to receive and publish reports from all inter- 
state commerce corporations. During the fiscal year the immigrant popu- 
lation increased by 500,000; over a quarter of a million immigrants 
returned home.—According to plans for the reorganization of the Navy 
Department, formulated by Secretary Meyer in November, four depart- 
ments were to be created, dealing respectively with material, personnel, 
fleet operations and inspection, and the existing detached bureaus were to 
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be grouped about the first two departments.—Among the appointments 
made by the president were: Horace H. Lurton, of Tennessee, justice of the 
Supreme Court; William J. Calhoun, minister to China; William J. Mills, 
governor of New Mexico; J. L. Davenport, commissioner of pensions; 
Henry S. Graves, chief of the forestry service; C. H. Rudolph and J. S. 
Johnston, commissioners of the District of Columbia; R. H. Montgomery, 
W. H. Hunt, J. F. Smith, O. M. Barber and M. Devries, judges of the 
new court of customs appeals. 

THE DEPENDENCIES.——C© ‘November 6 Colonel George R. Colton was 
inaugurated as governor of Porto Rico. The annual report of the Bureau 
of Insular Affairs, issued in December, showed for the fiscal year a contin- 
uous growth in Porto-Rican commerce, the exports having exceeded $30, - 
000,000 and the imports $26,000,000. Of the imports, $23,000,000 came 
from the United States. The report urged the extension of American citi- 
zenship to the Porto-Ricans, either to the whole population directly or 
to individuals after the performance of preliminary acts. Following a 
visit of the secretary of War to the island, a bill was introduced in the 
House of Representatives in February embodying his recommendations 
and intended as an organic measure to replace the Foraker Act. It pro- 
vided, among other things, for the extension of citizenship by naturaliza- 
tion to the owners of taxable property and to literate persons; the limitation 
of office to citizens; a franchise based on literacy or the ownership of tax- 
able real estate or the payment of taxes; a Senate of thirteen members, 
eight appointive; and a governor to hold office at the pleasure of the presi- 
dent and without a fixed term. The annual budget, so often obstructed 
and postponed in previous years (see last RECORD, p. 736), was passed on 
January 29. In November the coffee growers began agitation for tariff 
favors on imports to the United States.—In November Pearl Harbor, 
Hawaii, was selected, on the recommendation of the joint army and navy 
board, as the chief Pacific naval base of the United States, thus settling a 
controversy which went back to Mr. Cleveland's first administration. In 
February a measure for remodeling the civil government was introduced 
in the United States Senate by Senator Depew.—In November, W. Cam- 
eron Forbes was inaugurated as governor-general of the Philippines. In 
January the supreme court of the Philippines decided that the local gov- 
ernment had power to regulate foreign commerce with the islands. The 
imports for the fiscal year ending on June 30, 1909, were $27,000,000, 
of which American goods constituted only seventeen percent. The Payne 
tariff, removing duties on domestic merchandise passing between the United 
States and the islands, effected a great change: for the eight months end- 
ing February 28, 1910, the imports from the United States were over $10,- 
000,000 and the exports to the United States almost $11,500,000, the total 
trade between the two countries, in domestic merchandise, showing an in- 
crease of fifty-five per cent over the corresponding months of the previous 
year. According to the Bureau of Insular Affairs the prices paid to tobacco 
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growers have increased ten per cent, and to the sugar producer twenty-five 
per cent. Except for trouble with a Moro outlaw, Jikiri, the insular con- 
stabulary has been able to maintain order throughout the Philippines with- 
out the active intervention of the army. According to the report of the 
Japanese Foreign Office, in December, there were only 732 Japanese 
laborers in the Philippines. It was stated to be the policy of the Japanese 
government to discourage emigration. 

CONGRESS.—The sixty-first Congress met in regular session on De- 
cember 6.—President Taft submitted his first regular message on Decem- 
ber 7. He noted that, through rigorous economies in the departments, the 
estimates for the next fiscal year were $55,000,000 less than the appropria- 
tions and $94,000,000 less than the estimates for the current year, and that 
reforms in the civil service would provide for the dropping of needless em- 
ployees and the pensioning of the aged. He deprecated any tariff agita- 
tion in advance of the carefully collated information which the new tariff 
board would provide. Among the measures recommended to Congress 
were : reforms lessening the delay and the expense of litigation; limitation 
of the power of the courts to grant injunctions; establishment of postal sav- 
ings banks; increase of postal rates on magazines and newspapers, especi- 
ally the former; ship subsidies; statehood for Arizona and New Mexico; 
changes in the government of Alaska; suppression of the ‘‘ white-slave 
trade ''’; and establishment of a bureau of health. In a special message 
of January 7 the president proposed the erection of a court of commerce to 
have jurisdiction over appeals from the Interstate Commerce Commission; 
a modification of the Anti-Trust Act, permitting federal incorporation for 
concerns engaged in foreign or interstate commerce; and a railroad act, in- 
creasing the powers of the commission with respect to the investigation of 
changes in rates and dealing with the questions of pooling, stock-watering 
and control of competing lines. Other special messages were transmitted 
to Congress on January 14, regarding conservation of natural resources; 
on February 26, dealing with improvement in the personnel of the navy; 
and on March 15, suggesting that the government take charge of seal islands in 
the Behring sea.—Numerous bills embodying the president's recommenda- 
tions were introduced into Congress. An Interstate Commerce bill, establish- 
ing a court of commerce, increasing the powers of the commission and regu- 
lating the railroads, was favorably reported from committee and at the end of 
April seemed likely to pass the Senate without any very notable amendments; 
but in the House the Democrats, supported by ‘‘insurgent’’ Republicans, 
were able to make changes of a fairly radical kind. A Federal Incorpora- 
tion bill, drafted under the supervision of the president, provided for volun- 
tary incorporation of concerns engaged in interstate and foreign commerce, 
restricted stock issues, required annual reports on specified matters and per- 
mitted under restrictions the holding of the control of kindred state corpo- 
rations. Nine Conservation bills, prepared under the direction of Secretary 
Ballinger, were introduced on January 18. They had to do with the sur- 
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vey and classification of public lands, temporary withdrawals, the develop- 
ment and control of minerals and water power, reclamation and other 
matters. Mineral deposits were to be separated from the surface of the 
land and disposed of by lease and not by sale. These measures made 
good progress in the Senate: it passed the Reclamation bill, providing for 
the borrowing of $30,000,000; but it rejected the administration bill which 
made temporary withdrawals permanent only by act of Congress, and it 
substituted a measure making withdrawal permanent unless the president 
or Congress should direct otherwise. The Postal Savings Bank bill, intro- 
duced in January, passed the Senate on March 5, after being amended so 
as to allow the withdrawal of deposits from local banks in times of emer- 
gency affecting the national credit and the investment of the money in 
securities yielding at least two-and-one-fourth-per-cent interest. In the 
House committee this bill encountered determined opposition, and at the 
close of this RECORD it had not been reported. The Statehood bill passed 
the House on January 17; but an entirely different measure was placed 
upon the calendar of the Senate. An Injunction bill, providing that no in- 
junction should issue without previous notice and opportunity to be heard, 
except when immediate and irreparable injury would result, was introduced 
into the House in February. A Business Methods bill, providing for the 
appointment of a board of five members of each House, passed the Senate 
in February. In the same month the Senate took into consideration a bill 
modifying criminal procedure with particular reference to the trial of in- 
dicted corporations. Ship-subsidy bills were introduced into both Houses. 
On April 5 a select committee of the House began to investigate an alleged 
lobby in the interests of the subsidy.—Several attacks were made upon the 
power of Speaker Cannon by the combined forces of Democrats and in- 
surgent Republicans. In January, by a vote of 149 to 146, the naming 
of the House members of the joint committee for the investigation of the 
Pinchot-Ballinger controversy (infra, p. 370) was assumed by the House 
itself. On March 16 the speaker, ruling that a resolution to amend the 
Census law, though not on the calendar, was privileged under the Constitu- 
tion, was overruled by a vote of 163 to 111, the majority including 42 in- 
surgents. Next day the victors supported the same resolution and won. 
Thereupon, Judge Norris, an insurgent from Nebraska, offered a resolution 
enlarging the committee on rules, providing for its election by the House, 
and declaring the speaker ineligible for membership. Mr. Dalzell, of 
Pennsylvania, contended that since the Constitution used the word ‘‘may"’ 
in this case the resolution was not privileged. When, after delaying till 
the 19th, the Speaker sustained Mr. Dalzell, he was defeated by a vote of 
181 to 164, the majority including 35 insurgents. By a vote of 182 to 160 
the House decided to proceed with the resolution, which was adopted in a 
slightly modified form. A motion to declare the speakership vacant, be- 
ing supported by only eight insurgents, was rejected by 191 to 155. The 
Republicans elected to the néw committee were: Dalzell (chairman), Smith 
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of Iowa, Lawrence, Fassett, Smith of California and Boutell. The Demo- 
crats were: Clark of Missouri, Underwood, Dixon and Fitzgerald.—In 
February Justice Wright of the supreme court of the District of Columbia 
directed the members of the Congressional joint committee on printing 
to show cause why a mandamus should not issue compelling the committee 
to award a certain contract. The House directed its members to obey the 
summons; the Senate directed its members to ignore it. On February 28 
the justice decided that he had not exceeded his authority, because, in the 
matter under consideration, the functions of the committee were ministerial 
and not legislative and its members were therefore as liable to mandamus 
as executive officers would be in a similar case.—In February both Houses 
entered upon inquiries into the cost of living. Before the Senate commit- 
tee it was repeatedly asserted that the producers and not the packers were 
reaping most of the profit from the increased price of meat. One cause of 
the high price of meat was said to be the federal inspection laws, the value 
of the condemned cattle being added to the price of good meat.—The 
Pinchot-Ballinger controversy (see last RECORD, p. 735), was, in January, 
made the subject of investigation by a joint committee of twelve members, 
drawn equally from both Houses. The first witness heard was Mr. Glavis, 
who asserted that Mr. Ballinger, as land commissioner, had acquired cer- 
tain knowledge about the Cunningham claims which made it improper for 
him to appear as counsel for the claimants and that he had also acted im- 
properly in ordering certain claims to patent hurriedly and without giving 
opportunity for investigation or in other ways following up accusations, 
Another charge connected Mr. Ballinger, as attorney for claimants, with a 
transaction involving fraud. The testimony of Mr. Pinchot, the dismissed 
head of the forestry service, asserted that Secretary Ballinger had entered 
office determined to reverse the policy of the last administration as to pro- 
tecting water-power sites against monopolistic control; that he had given 
the president a false explanation of his conduct; that he had, as regards the 
Cunningham coal cases, laid before the president a statement which was 
false in several essential particulars; and that the attitude of the govern- 
ment towards conservation made monopoly easy and often inevitable. 
With regard to Mr. Ballinger’s statement that the restoration of lands to 
public entry had been made on the recommendation of the Reclamation 
Service, its chief engineer, A. P. Davis, declared that the recommendation 
had been forced upon the Reclamation Service by Mr. Ballinger himself. 
At the close of March the committee heard witnesses introduced on Mr. 
Ballinger’s behalf. Mr. Pierce, assistant secretary of the Interior, testified 
that his chief, after taking office, had kept clear of the Cunningham claims. 
A Mr. Todd, on cross-examination, admitted, contrary to the statement in 
Mr. Wickersham’s letter to the president, that Glavis had taken steps to 
bring criminal proceedings in the Cunningham case. Mr. Ballinger him- 
self appeared before the committee at the end of April and denied the 
charges brought against him. On April 30 the attorney for Mr. Glavis 
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asked for certain papers from the attorney general's office, alleging that the 
latter's report to the president on the Glavis charges, though bearing date 
of September 11, was in reality prepared more than two months earlier. 
The committee, by a vote of 7 to 5, refused to grant the request. 

FEDERAL JUDICIARY.—In the case of the United States against the 
proprietors of the New York Wordd for alleged libelous charges with re- 
spect to the Panama canal purchase (see last RECORD, p. 739), Judge 
Hough of the United States circuit court at New York dismissed the suit on 
January 26, holding that the indictment should have been sought in a state 
rather than in a federal court.—Among the more important decisions of the 
Supreme Court were the following. A statute requiring a foreign corpora- 
tion to pay a charter fee for the privilege of doing local business is uncon- 
stitutional, in so far as it concerns corporations engaged in interstate com- 
merce, since it is a tax on such commerce; and if the tax be levied on the 
entire capital, both within and outside the state, its imposition is contrary 
to due process of law (Western Union Telegraph Company v. Kansas; 
Pullman Company v. Kansas). A state statute requiring a carrier to settle 
claims for loss or damage to goods within a specified time, while the goods 
are in the carrier's possession and within the state, is not an unwarrantable 
interference with interstate commerce (Atlantic Coast Line Railroad Com- 
pany v. Mazursky). An action to enjoin the prosecuting attorneys of a 
state from bringing proceedings to enforce a statute is not a suit against a 
state within the meaning of the eleventh amendment (Western Union Tele- 
graph Company v. Andrews). To require alteration to be made in a 
bridge so as to prevent its being an obstruction to navigation is not a taking 
of property for public use which must be preceded by compensation 
(Monongahela Bridge Company v. the United States). The imposition 
of additional conditions on the transfer of stock is not an impairment of the 
obligation of the contract under which the stockholders obtained their stock 
(Henley v. Meyers). A legislative contract of exemption from taxation in 
favor of a railroad company does not pass to another corporation acquiring 
the franchise of the former (Chicago Great Western Railway Company v, 
Minnesota). An order of a state railroad commission requiring a train to 
be run from a point within the state to the state line is not an interference 
with interstate commerce (Missouri Pacific Railroad v. Kansas). A city 
ordinance prohibiting burial of the dead within the city limits, on the 
ground of danger to life and health, is not an unconstitutional exercise 
of the police power of the state (Laurel Hill Cemetery Company v. San 
Francisco).—Judge Horace L. Lurton, of Tennessee, was appointed to the 
Supreme Court, in December, to fill the vacancy caused by the death 
of Justice Peckham. Justice David J. Brewer of the Supreme Court died 
on March 28.—-On April 25 Governor Hughes, of New York, was ap- 
pointed to the Supreme Court, his duties to begin on October to. 

STATE AFFAIRS.—The sixteenth amendment empowering Congress 
to levy an income tax (see last RECORD, pp. 737 and 740) was adopted by 
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South Carolina, Oklahoma, Illinois and Mississippi in March. In January 
Governor Hughes, of New York, sent a special message to the legislature 
recommending its rejection, as giving Congress power to tax incomes de- 
rived from state and municipal bonds. On April 20 the Assembly voted in 
favor of the amendment, but the required absolute majority was wanting. 
Governor Harmon of Ohio and Governor Fort of New Jersey have both 
recommended its adoption.—The governors of thirty states assembled at 
Washington in January and discussed the desirability of uniformity of legis- 
lation. —A prohibition amendment to the constitution of Alabama, proposed 
by a legislature elected on a local-option platform, was defeated by a large 
majority in November.—The Illinois legislature adopted a new direct pri- 
mary law in February, substantially on the lines of a former law declared 
unconstitutional (see last RECORD, p. 740).—In Indiana the Republican 
state convention, meeting in April, gave no endorsement to the Payne 
tariff, but demanded a tariff commission to revise the duties on the basis 
of the difference between the cost of production in the United States and in 
foreign countries. —The bank-guaranty law of Kansas was declared invalid 
by Judge Pollock of the United States district court on December 24.—A 
state-wide local-option bill was rejected by the Maryland legislature in 
March. On the plea that the state was not bound to recognize the fifteenth 
amendment, which the state individually did not adopt, the legislature, in 
March, passed a pill disfranchising negroes in all state and municipal elec- 
tions. Governor Crothers withheld his consent. The legislature also 
passed a direct primary law which, while retaining the party convention, 
provided that the delegates should vote according to instructions from the 
voters as to the choice of candidates.—In Michigan local option made gains 
on April 4, nineteen counties voting ‘‘dry’’ and sixteen ‘‘wet.’’ From 
the ten already dry there were only two defections.—In February, after 
seven weeks’ deadlock, the Mississippi legislature chose Leroy Percy, a 
Democrat, to fill the unexpired term of the late Senator McLaurin. 
Charges of bribery in securing votes were brought by State Senator Bilbo 
and made the subject of legislative inquiry. In April Senator Percy chal- 
lenged his opponent in the election, ex-Governor Vardaman, to let the 
people decide between them in a primary vote.—In March the New Jersey 
legislature empowered a public utilities commission to supervise all the 
public utilities of the state, to require corporations to keep books according 
to a uniform system, and to stop rebates and unjust, unfair and unreason- 
able discriminations. Under the law no sale or delivery of stock is legal 
until approved by the commission.—A special committee of the New York 
legislature, after an extensive investigation of the direct primary system, 
reported on February 21 a bill in which party conventions were retained for 
the nomina-ion of all candidates except for town, village and ward offices. 
The New York Senate undertook investigation of the bribery charges 
brought against its newly chosen president, J. P. Allds, by Senator Conger, 
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and on March 29 decided that, in 1901, he had accepted $1000 as the price 
of killing legislation objectionable to certain bridge companies. The 
choice of Senator Cobb as his successor was a victory for the machine 
against the efforts of Governor Hughes and Senator Root. In April Super- 
intendent of Insurance Hotchkiss brought further corruption to light in his 
inquiry into the legislative expenditures of insurance companies. Urged bya 
special message from the governor, the legislature decided in April that a full 
investigation be made of corrupt practices in the legislature and the state 
departments.—In March the Ohio Senate rejected by a vote of 18 to 16 the 
Dean bill, which amended the county local-option law by giving municipal- 
ities the right to vote alone on the question of liquor selling. In the same 
month the investigation of graft scandals resulted in numerous indictments 
and the conviction of former State Printer Slater. Over $500,000 taken 
illegally by Republican officials was restored to the state. Many of the 
charges had to do with the passage of the Elson telephone bill through the 
Assembly.—On January 1 the law prohibiting the manufacture of liquor in 
Tennessee went into effect.—Prohibition made gains in Vermont in the 
elections of March 1.—Legislative investigation of the direct primary system 
in Wisconsin led to its modification. 

MUNICIPAL AFFAIRS.—On January 11 Boston's first election under 
the new form of government (see last RECORD, p. 743) resulted in the 
choice of ex-Mayor J. F. Fitzgerald. The vote was the heaviest ever cast 
in a similar election in the city.—In November Buffalo voted affirmatively 
on the question whether the legislature of New York should be asked to 
enact a new charter for the city after the plan of Des Moines.—In the elec- 
tion of April 5 the Democrats obtained a majority in the city council of 
Chicago. Eleven persons, city officials and contractors, were indicted by 
the grand jury in January for conspiracy to defraud the city of $254,000.—In 
February Cleveland adopted by referendum a new street-railway franchise, 
under which a maximum fare of four cents is provided. Three cents is to 
be charged if the company can make a profit of six per cent on that basis. 
—Hartford elected a Democratic mayor, E. L. Smith, on April 5.—Kansas 
City, Kansas, one of the largest cities to adopt the commission form of 
government, had its first election under the new system on April 5. A 
Democrat, J. E. Porter, was elected mayor; two of the four commissioners 
belonged to each party.—In Kansas City, Missouri, on April 5, the voters 
ratified their previous rejection of a proposal to grant the street railway a 
forty-two-year franchise: only one alderman who voted for the measure 
was returned; none who voted against it was beaten.—Milwaukee elected 
a Socialist mayor, Emil Seidel, on April 5, and gave the Socialists 21 of 
the 35 seats in the council. Outlining his policy, the mayor laid particular 
stress on securing self-government for the city as a preliminary to municipal 
reforms and the improvement of factory conditions. His program in- 
cluded work for the unemployed, city ownership of the street-railway and 
light plant and three-cent fares on the street cars.—Tammany control of 
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the New York board of aldermen was not ended by the successful fusion 
campaign of November: the Tammany majority is 42 to 37. In April 
graft exposures in the borough of Queens led to the dismissal of Joseph 
Nelson, chief of the sewer department.—The Republicans won a sweeping 
victory in the Philadelphia municipal election on February 16: not a re- 
former reached the city councils or the board of magistrates. —The bribery 
investigation in Pittsburg (see last RECORD, p. 743) made great advance 
in March through the confession of ex-Councilman John Klein, implicating 
a large number of business men and present and former members of the 
city council. Taking advantage of the district attorney's offer of clemency, 
many made confessions before the court. The grand jury returned forty- 
one indictments on March 21, sixteen on March 30, eight on April 1. On 
April 6, F. N. Hoffstot, president of the German National Bank of Alle- 
ghany and of the Pressed Car Company, was indicted on charges of 
bribery and conspiracy. Another bank president confessed to the expendi- 
ture of $20,000 bribe money in councils.—In November Tacoma adopted 
commission government.—Under the Kansas law permitting the cities to 
take such action Topeka, by a vote of 2662 to 2146, adopted the commission 
form of government in November.—On December 14 Worcester voted to 
restore the saloon. James Logan, a Prohibitionist, was elected mayor. 
THE TRUST PROBLEM AND THE RAILROADS.—On November 20 
Judges Sanborn, Vanderventer, Hook and Adams of the United States 
circuit court for the eastern district of Missouri handed down a unanimous 
opinion that the Standard Oil Company of New Jersey was an illegal cor- 
poration in restraint of interstate trade and commerce, and ordered it dis- 
solved. The court forbade the company to vote on the stocks of the sub- 
sidiary companies and forbade these to pay dividends on the stock of the 
holding company. The defendants were to refrain from entering on any 
similar combination by any methods whatever. Appeal was argued before 
the Supreme Court in March, the appellant's lawyers maintaining that the 
company was not a union of previously competing concerns but a natural 
development of the business organized in 1862, the government lawyers 
maintaining that it was not only a combination in restraint of trade but that 
it had sought to establish monopoly by unfair methods of competition and 
oppression. On April 11 the court announced that the case must be re- 
argued.—On December 30 the attorney-general asked the Supreme Court 
of the United States to appoint a receiver for the American Tobacco Com- 
pany, alleging conspiracy in restraint of trade. This case also was held 
over for reargument.—As the result of inquiry into the affairs of the alleged 
milk trust in New York, eight directors of the Consolidated Milk Exchange 
were indicted on February 23 for conspiracy to fix the wholesale price of 
milk.—Popular belief in the existence of a meat trust and in its responsi- 
bility for the prevailing high prices resulted in a boycott which began 
in Cleveland and spread rapidly through the middle West. In January it 
was said to have over a million adherents. An inquiry into the meat- 
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packing industry of Chicago, undertaken by the federal Department of Jus- 
tice, resulted, on March 21, in indictments against the National Packing 
Company and ten subsidiary companies. Three days later a grand jury in 
New York indicted eighty-seven poultry dealers for offenses connected with 
the restraint of trade. In New Jersey, following upon the disclosure of un- 
satisfactory conditions in cold-storage plants, several packers were indicted. 
—A case under the Elkins law was decided at Cincinnati on February 28, 
when Judge Sater of the United States district court fined the Lake Shore 
and Michigan Southern Railroad $1000 for billing railroad ties through to 
Chicago and then back to Bryan, Ohio, to avoid heavy local rates.—In 
April D. O. Ives appeared before Judge Holt of the United States circuit 
court at New York and pleaded guilty to one count of an indictment charg- 
ing him with rebating as traffic manager of the Wabash Railroad. He 
was fined $1000.—Hearings in the government's suit for the dissolution of 
the Union Pacific merger (see RECORD, June, 1909, p. 360) were resumed 
in New York in February. Testimony for the defence closed on March 31. 
—Suit for $375,000 was filed in the United States district court at Cincin- 
nati, in February, against the watch-case trust, a group of concerns 
alleged to be unlawfully combined within the meaning of the Sherman Act. 
The defendants were charged with issuing a circular forbidding retailers 
supplied by them to sell watches made by other firms.—The federal grand 
jury at Philadelphia indicted the Bethlehem Steel Company on March 29, 
charging it with soliciting and accepting from certain railroads the cancel- 
lation of demurrage charges. The railroad companies were also indicted. 
—On April 7 a special federal grand jury indicted the Imperial Window 
Glass Company of West Virginia and sixteen of its officers for conspiracy 
in restraint of trade, illegal competition and attempt to monopolize interstate 
trade.—The application brought against the American Ice Company by 
the attorney-general of New York, for the cancellation of its permit to do 
business in the state, on the ground that it had violated the provisions of 
the state corporation law, was upheld by the appellate division of the 
supreme court on December 18. 

LABOR AND CAPITAL.—In February a decision was given in the 
famous Danbury hatter’s case which has been long pending. A jury 
in the United States circuit court assessed a collective fine of $74,000 
against some two hundred trade-union members who tried by boycott to de- 
stroy the business of a manufacturing hatter at Hartford. By the terms 
of the Sherman Act the actual assessed damages were trebled.—In the 
middle of November the convention of the American Federation of Labor 
reélected Samuel Gompers president, John Mitchell vice-president and 
Frank Morrison secretary, and resolved that an appeal should be taken to 
the Supreme Court of the United States on both the injunction and the con- 
tempt proceedings in the Bucks Stove and Range case (see last RECORD, 
p. 746). On December 6 the court granted the application for review by 
writ of certiorari of the sentence imposed by the District of Columbia court. 
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—A great street railway strike began in Philadelphia on February 19. 
The members of the Amalgamated Association alleged against the traction 
company intrigues to undermine and destroy the union, unjustifiable dis- 
missal of 176 union men and various breaches of agreement (see last 
RECORD, p. 746), especially with regard to wages and the proper recogni- 
tion of the accredited representatives of the union. Attempts to run the 
cars in the early days of the strike led to violence and bloodshed, which 
was checked for a time by the presence of the entire force of the state police, 
but which continued during the early part of March. Clarence Pratt, 
national organizer, and J. J. Murphy, president of the Central Federation 
of Labor of Philadelphia, were arrested on the charge of inciting to riot. 
For the support of the carmen the leaders of the Central Federation called 
on February 27 a sympathetic strike, which failed entirely in its object 
of paralyzing the city’s industries. On April 17, in spite of an adverse 
(though close) vote of the motormen and conductors, the executive com- 
mittee of the Amalgamated Association came to terms with the traction 
company. ‘These terms were: the reinstatement of the strikers, arbitration 
in the case of the dismissed men, a slight increase in wages and recognition 
of the right to form separate unions and to present grievances separately. — 
Towards the end of the year shirtwaist-makers in New York and Philadel- 
phia struck to obtain higher wages and shorter hours. In both cases the 
strikers won important concessions, especially in the reduction of hours. — 
Seventy railroads east of Chicago were affected by the demands made by 
firemen, trainmen and conductors, in the first three months of the year, for 
an increase of from ten to thirty per cent in wages and for concessions 
affecting the conditions of labor. On March 26 the Lehigh Valley Railroad 
arranged a one-year agreement with its firemen, conceding a ten-hour day. 
In the same month an agreement was reached between the Baltimore and 
Ohio Railroad and its employees without resort to a strike. Immediate 
concession of the same terms was demanded, on April 12, by the 5500 
trainmen and firemen of the New York Central Railroad, but the matter 
was settled by arbitration. On April 17 a strike of 3500 men, demanding 
precisely the same concessions from the Lackawanna Railroad, was averted 
by an agreement to accept the decision of the New York Central arbitrators. 
The New York, New Haven and Hartford Railroad had to adjust similar 
claims on the part of 3800 men.—In March 25,000 firemen employed on 
the railroads west of the Mississippi demanded an increase of wages. The 
situation became so acute that Chairman Knox of the Interstate Commerce 
Commission and Commissioner of Labor Neill went to Chicago as inter- 
mediaries.—-On November 30 over 2000 switchmen employed in railroad 
yards between St. Paul and the Pacific refused arbitration and struck to en- 
force demands for an increase of six cents an hour and double pay for over- 
time. They returned to work after two weeks without having secured any 
concessions.—The employees of the Trenton street railway struck on 
March 7 to secure an increase of wages, shorter hours, recognition of the 
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union and reinstatement of dismissed union men. Two days later, after 
serious rioting, the demands of the strikers were conceded, except with re- 
gard to recognition.—By dismissing the appeal of the United Mine Workers 
of America, on March 12, the United States circuit court of appeals at 
Richmond perpetuated an injunction restraining the union from interfering 
with employees of the Hitchman Coal and Coke Company for the purpose 
of unionizing the mine.—The strike at the mills of the Pressed Steel Car 
Company at McKee’s Rocks, Pennsylvania (see last RECORD, p. 745), con- 
tinued in spite of the settlement in September.—A strike of 1600 machinists 
employed in the plant of the Bethlehem Steel Company was declared at the 
end of January. The state police had to be summoned to suppress violence. 
The men gradually returned to work.—In April the steel trust announced 
a general increase in wages and a system of pensions and disability payments 
for those injured and for the families of those killed.--On March 31 three 
hundred thousand coal miners suspended work and demanded higher 
wages. Concessions were made by many of the operators.—Employees in 
several of the International Paper Company's mills in Maine and New 
York went out in March, demanding increase of wages and no discrimina- 
tion against the union.—On April 30 some 6000 bakers went on strike in 
New York over the question of the open shop.—In January federal investi- 
gation revealed the fact that over 2000 men and women, white and negro, 
were being held in peonage on Texas cotton plantations. 

THE RACE PROBLEM AND LYNCHING.—The Brownsville case 
(see RECORD of June, 1909, p. 363) was closed in April with the report 
of the military board of inquiry. Blame was laid upon the officers of the 
Twenty-fifth regiment, who, in the judgment of the board, could have pre- 
vented the shooting or could have ascertained, by prompt action after it 
had taken place, the identity of some of the guilty persons. Fourteen men 
were declared eligible for reénlistment.—At Cairo, Illinois, on November 
11, a mob numbering some ten thousand lynched a negro, Will James, 
accused of assault upon a woman culminating in murder. He was found 
in the woods where the sheriff had hidden him and was brought to Cairo 
by train. Women took a prominent part in the affair. The mayor and 
several clergymen attributed the lynching to the failure of the courts to 
punish murderers. In February a mob attacked the jail to seize a negro 
charged with purse-snatching, and one min was killed. The militia had 
to be called out to preserve order. In two other Illinois towns, in Belle- 
ville in December and in Vienna in January, prompt use of the militia 
averted lynchings.—At Dallas, Texas, on March 3, a mob forced entrance 
to the courtroom where a negro, Allen Brooks, was being tried for attack- 
ing a girl of three and threw him out of the window, breaking his neck. 
The militia were ordered out to protect other prisoners. Another Texas 
lynching occurred at Rosebud on December 20.—Two negroes were 
lynched at Marion, Arkansas, on March 18. After an inquest a verdict of 
suicide was returned.—A remarkable ovation greeted ex-Sheriff Shipp of 








378 POLITICAL SCIENCE QUARTERLY (VoL. XXV 


Chattanooga, when he returned in January after serving sentence for con- 
tempt of the Supreme Court of the United States in connection with a 
lynching (see last RECORD, p. 746). In February two negroes were killed 
in a race riot near Chattanooga. At Memphis, on March 165, a negro shot 
two white men who crowded ona street car ahead of him.—A lynching 
occurred at Anniston, Alabama, on November 24, as the result of an attack 
on a white woman. At Magnolia, where the negroes outnumber the whites 
fifty to one, a serious conflict occurred over the murder of a white man in 
December. One white man was killed and several injured in an attempt 
to capture the murderer.—Three deputy sheriffs of Tampa lost their lives 
in an effort to capture two negroes, who were finally found and shot ina 
swamp.—Within six hours a negro was indicted, tried and sentenced for 
assault upon a six-year-old girl at Staunton, Virginia, in November.—On 
April 25 the supreme court of Louisiana decided that the word ‘‘negro"’ in 
statutes providing for separation of the races could not be applied to octo- 
roons or other persons of mixed blood. 


ill. LATIN AMERICA 

On April 1, the twenty-fourth Congress of Mexico began its fourth ses- 
sion. President Diaz reported the condition of the country to be generally 
excellent. On the next day a grand demonstration took place in the capi- 
tal in favor of the reélection of Diaz and Corral, it being the forty-third 
anniversary of the surrender of Puebla by Maximilian’s troops to General 
Diaz.—Two Cuban editors were sentenced on February 5 to imprisonment 
for libeling President Gomez. Sefior Morua, the first negro to hold a cab- 
inet position in the republic, was installed on April 16. The Conservatives 
developed formidable opposition in Congress to the budget, especially to 
the items granting the president a secret fund and expense accounts for 
members of the cabinet. A wide-spread negro conspiracy against the govern- 
ment was discovered in April.—General Estrada, the commander of the Nica- 
raguan revolutionaries, gained repeated successes against the government, 
until, in January, he threatened Managua, the capital city. Meanwhile, 
President Zelaya resigned on December 16 and took refuge in Mexico, and 
the Congress elected Dr. José Madriz as his successor. The latter offered 
to submit the question of the presidency to a popular election, but General 
Estrada declined. Early in March, the fortune of war turned from the 
revolutionaries to the government forces, and several crushing defeats con- 
fined General Estrada’s efforts to the coast region.—In Panama Dr. Carlos A. 
Mendoza, first vice-president, succeeded the late President Obaldia in 
March.—An insurrectionary outbreak against President Davila of Hon- 
duras was reported in April.—Elections were held in Colombia on April 3 
for a constitutional assembly, to meet at Bogota on May 15. The cam- 
paign was begun for the selection one month later of a new president to 
succeed Dr. Gonzales-Valencia.—The Brazilian general election, held 
on March 1, resulted in the choice by a large majority of the Con- 
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servative leader and former minister of War, Marshal Hermes Fonseca, as 
president.— In Uruguay, the ‘‘white’’ Liberals, under the leadership of 
Senior Manuel R. Alfonso, announced in March their determination to oust 
the ‘‘red’’ Liberals, who had been in control for fifty years. They charged 
the government with unconstitutional centralization of power, with crippling 
the pastoral interests of the country and with preventing free elections. 
Bands of guerrillas, some from Argentina and Brazil, were giving the gov- 
ernment no little trouble.—In Argentina, the presidential election took 
place on March 13. Dr. Rogue Saenz Pefia was elected.—There were 
changes of ministry in Chile on December 20 and in Peru on March 5. 


IV. THE BRITISH EMPIRE 

THE UNITED KINGDOM.—The long-debated ‘‘ revolutionary ’’ bud- 
get (see last RECORD, p. 749) passed the Commons on November 4, with 
slight amendment, by 379 to 149, the Nationalists abstaining. Debate fol- 
lowed in the House of Lords. Lord Lansdowne, leader of the Conserva- 
tive peers, declared that the House ‘‘ was not justified in giving its consent 
to this bill until it had been submitted to the judgment of the people.’’ 
Lord Roseberry, Lord Morley and the archbishop of York, though opposed 
to the principle of the budget, made able speeches against the attitude 
of Lord Lansdowne, on the ground of expediency. The speech of Lord 
Curzon in favor of the Conservative position was particularly brilliant. On 
the night of November 30, all but four of the 615 members being present, 
the House of Lords, by an overwhelming majority, passed Lord Lans- 
downe’s amendment to submit the finance bill ‘‘to the judgment of the 
country.’” On December 2, Mr. Asquith in the House of Commons moved 
the resolution that ‘‘the action of the House of Lords in refusing to pass 
into law the financial provisions made by the House for the service of the 
year was a breach of the constitution and a usurpation of the rights of the 
Commons.’’ Mr. Balfour, speaking for the opposition, endorsed as the ex- 
ercise of a proper function the action of the Lords in referring so grave a 
matter to the people. Mr. Henderson assured the premier of the support 
of the Labor party, declaring that ‘‘ the second chamber as constituted at 
present was absurd and logically indefensible.’’ At the final division, Mr. 
Asquith's resolution was carried by a vote of 349 to 134, the Nationalists 
again abstaining. Parliament was prorogued the following day, and the 
expected dissolution was decreed on January 8.—Meanwhile, the very 
morning after the peers’ action, the campaign had been inaugurated by a 
sweeping manifesto from the National Liberal Federation, declaring that 
the Commons must have the final word in all legislation, including of course 
finance, and making a rally-cry of the peers’ ‘‘usurpation.’” The Labor- 
ites on December 1 issued their manifesto, saying: ‘‘ The Lords must go."’ 
The latter statement was endorsed by the Trade Union Congress on De- 
cember 6. The Unionist leaders, Mr. Balfour, Lords Lansdowne, Curzon, 
Roseberry and others, succeeded in the course of the campaign in bringing 











380 POLITICAL SCIENCE QUARTERLY (VoL. XXV 


before the country several issues other than the position of the House 
of Lords. They attacked the budget, asserting that (1) it would tax a small 
fraction of the population through the super-tax on incomes; (2) the death 
duties would operate to drive capital from the country; (3) the tobacco and 
spirit tax would inconvenience the poor and injure Ireland; (4) the tax on 
motor oil would advance the interests of the Standard Oil Company; and 
(5) the emphasis upon land tax would be a discrimination against one kind 
of property. The Unionists also pointed out the dangers to England and 
the Empire of making any concessions to Irish home rule. As a substitute 
for the financial policy of the budget, they proposed tariff reforms along 
protectionist lines. The chief issues involved in the campaign were thus 
(1) the position of the House of Lords; (2) the budget; (3) free-trade or pro- 
tection; (4) home rule for Ireland. Besides these, several minor issues 
were injected, such as naval defense, urged most strongly by the Conserva- 
tives, the Education Bill, attacked by the Nonconformists, and the dis- 
establishment of the Welsh Church, championed by Mr. Lloyd-George and 
other Welsh Nonconformists.—The elections, which extended from Jan- 
uary 15 to February 9, returned 275 Liberals, 273 Unionists, 40 Laborites, 
71 Redmond Nationalists and 11 Independent (O’Brien) Nationalists. This 
meant a government majority, dependent upon Laborite and Nationalist 
allies, of 124, as compared with a majority before dissolution of 334. In 
order to repass the budget, Mr. Asquith thus needed the support of the 
Nationalists, who were inclined to oppose it. Mr. Redmond declared that 
the abolition of the veto of the Lords was necessary for the establishment 
of Irish home rule; that for the government to pass the budget and post- 
pone the veto question was a policy that Ireland would not approve; that 
his party, with the balance of power, would fight the budget unless it were 
a question of securing home rule, in which case they would accept it.—In 
the midst of this uncertainty as to whether the budget or the veto would be 
taken up first, the new Parliament, the twenty-ninth of the United King- 
dom and the third of Edward VII, was opened on February 21. It was 
rumored that, on the matter of tactics, dissension prevailed in the govern- 
ment between Mr. Lloyd-George and those representing Radical policies 
and Labor interests on the one hand and Mr. Asquith and the more mod- 
erate Liberals on the other. The premier at length announced that the 
government would first take up the veto question and then consider the 
budget. Mr. Austen Chamberlain's Unionist motion in favor of tariff re- 
form was defeated, after a brilliant debate, by the close margin of 31 votes, 
the Nationalists abstaining. On March 29, Mr. Asquith introduced his 
resolutions dealing with the veto: (1) that the House of Lords be disabled 
from rejecting or amending a money bill; (2) that the powers of the Lords, 
as respects other bills, be restricted so that any such bill which has passed 
the House of Commons in three successive sessions and, having been sent 
up to the House of Lords at least one month before the end of the session, 
has been rejected by that House in each of those sessions, shall become a 
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law without the consent of the House of Lords, on the royal assent being 
declared, provided that at least two years shall have elapsed between the 
date of the first introduction of the bill in the House of Commons and the 
date on which it passes the House of Commons for the third time; (3) that 
the duration of Parliament be limited to five years. The debate on these 
resolutions was conducted with considerable bitterness on both sides; they 
were finally adopted on April 14 by 351 votes to 246.—Meanwhile, a coun- 
ter movement was begun for the reform of the House of Lords from within. 
Lord Roseberry on March g moved the following resolutions: (1) that a 
strong and efficient second chamber is necessary to the well-being of the 
state; (2) that such a second chamber can be obtained by reforming and 
reconstituting the House of Lords; (3) that a necessary preliminary to such 
reform is the acceptance of the principle that possession of a peerage shall 
of itself no longer give the right to sit and vote in the House of Lords. 
These resolutions were passed, the last on April 7 by 175 votes to 17.—The 
budget, reintroduced in the House of Commons by Mr. Lloyd-George on 
April 19, was passed by that House by a majority of 93 and on April 28 
by the House of Lords. The king gave his assent the following day and 
Parliament adjourned until May 26.—So overshadowing was the import- 
ance of the budget and the elections that other matters received a minimum 
of attention from the press. The “ suffragettes" played a prominent part 
in the campaign in support of the opposition, but the methods employed 
by them were less militant than formerly.—The navy estimates for Ig10 
provided for an expenditure of $203,018, 500, an increase of nearly twenty- 
eight millions over 1909. The naval program included five large armored 
ships, five protected cruisers and twenty destroyers. The army estimates 
for 1910-11 showed a total for maintenance of $138,800,000, an increase 
over the estimates of the preceding year of $1,625,000. The total ex- 
penditure during the same period for old-age pensions was estimated at 
$46, 100, 000. 

CANADA.—Sir Wilfred Laurier introduced the Naval Defense bill in 
the House of Commons on January 12. It provided for the establishment 
of a naval college and for the construction of a fleet under Canadian con- 
trol, which in case of emergenc’ , however, might be placed at the dis- 
posal of the king for service in the royal navy. It called for the early 
building of five cruisers and six destroyers at a cost of $11,690,000. For 
two months, the measure was unsuccessfully fought by the Conservative 
opposition, first by an amendment substituting a contribution to Great 
Britain of two Dreadnoughts, then by a proposed plebiscite on the question 
of the building of a Canadian navy and, finally, by a motion to kill the bill. 
It finally passed the House on March Io by a solid party majority of 41.— 
A radical anti-trust measure was presented on January 18 by Mr, Mac- 
kenzie King, minister of Labor, providing for monopoly investigations by a 
board of three, one appointed by the plaintiff, one by the defendant and a 
third by joint agreement or by a judge. Such a board would have the full 
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powers of a court. Two remedies might be applied wherever the board 
had proved the existence of a monopoly: the government might either 
withdraw tariff protection from their products or impose a fine of $1000 a 
day until the abuse should be remedied. Patents used to restrict trade or 
raise prices might be revoked.—Ratifications of the trade treaty with France 
were exchanged at Paris in February. During the same month, a com- 
mercial arrangement was effected with Germany.—Henri Bourassa in De- 
cember outlined his views as leader of the Young French Canadian move- 
ment. He claimed that if called upon to give money and blood for the 
flag Canadians should have a voice in diplomacy and foreign policies. 

AUSTRALIA.—The Commonwealth Parliament passed in November 
by a vote of 59 to 9 the government's Defense bill, providing for the immed- 
iate construction of thirteen ships under the auspices of the British Ad- 
miralty. Lord Kitchener, asa result of his visit in February, recommended 
the maintenance of an army of 80,o00 men and the establishment of a 
military college modeled after the American military academy at West 
Point. The field force would be taken from trained men between the ages 
of 19 and 25 years. Trained men between the ages of 18 and 26 could be 
used in time of war to raise the total to 107,000.—Parliament in November 
passed by a vote of 39 to 27 the Financial Arrangement bill, providing for 
an annual fer capita payment of 25 s. by the Commonwealth to the several 
states in lieu of the three-fourths of the customs revenue which had hitherto 
been paid.—On November 26, the Senate confirmed the selection of Yass- 
Camberra as the federal capital and ratified the agreement for the transfer 
of the territory by New South Wales.—The general elections, which took 
place on April 11, returned 45 Laborites, 27 Fusionists and three Inde- 
pendents. Mr. Alfred Deakin’s government, a coalition of Free Traders, 
Protectionists and Anti-Socialists, resigned on April 19.—Much trouble was 
caused in New South Wales by an extensive coal strike in November. 
About 16,000 men left work. A Labor motion in Parliament to nation- 
alize the coal mines was defeated by a vote of 39 to 25. On November 30, 
Mr. Lee, the acting premier, announced his determination to intervene. On 
the government's application, the Industrial Court appointed a compulsory 
wages board to end the strike, and bills were passed in December enlarg- 
ing the government's powers in the matter. A compromise was effected in 
January. The population of the state on December 31 was 1,645,445, 
an increase of 40,436 during the year.—The Legislative Assembly of 
Victoria passed a land-tax measure and a bill to regulate the coal mines, 
prescribing an eight-hour day and prohibiting the employment of boys 
under fourteen.—Tasmania has undergone a political crisis. An anti- 
Socialist fusion, arranged by Sir Neil Lewis, the former premier, defeated 
the Labor cabinet of Mr. Earle, who had held office barely a week, and 
assumed the government with the slender majority of six votes. 

NEW ZEALAND.—The budget, submitted to Parliament in November, 
showed an estimated revenue of $45,000,000. The proposed expenditure 
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for the navy was $1,250,000._-A Defense bill was passed in December, 
providing that all boys between the ages of twelve and eighteen are to have 
elementary progressive training in cadet divisions; those between eighteen 
and twenty-one are to have compulsory training on stated evenings and 
fourteen days annually in camp; a volunteer force of 20,000 men is to be 
maintained and rifle clubs are to be encouraged.—A strike in the govern- 
ment coal mines agitated the dominion during November and December. 
The strikers, who were earning two dollars a day with a seven-hour shift, 
demanded higher pay, but the government remained firm in its refusal to 
accede to the demand. 

SOUTH AFRICA.—The royal proclamation of the ‘‘ Union of South 
Africa’’ was gazetted on December 3. It announced the inauguration of 
the new government for May 31, 1910. The king appointed Herbert John 
Gladstone as the first governor-general. Consultations at Pretoria between 
Dr. Jameson, the former premier of Cape Colony, and General Botha, the 
Boer leader, were generally supposed to indicate a revival of the project for 
a coalition ministry. Considerable opposition was offered to the project, 
especially by Mr. Merriman, the prime minister of Cape Colony, and negoti- 
ations were finally abandoned. Dr. Jameson denounced the racialism 
underlying the old party divisions praised by Mr. Merriman. Special ses- 
sions of the state legislatures were held in April to elect senators to the 
Union Parliament. Cape Colony contracted a loan of $135,000, to be ex- 
pended on the renovation of the public buildings in anticipation of the first 
meeting of the Union Parliament.—The ‘‘Cape to Cairo’’ railway was 
completed from Cape Town to the southern Congo frontier on December 
11.—The government of Cape Colony succeeded in November, after a 
protracted and bitter debate, in passing the ‘‘ Light Wine’’ bill, which was 
intended to provide a more strict regulation of the liquor business.—The 
government of the Transvaal opposed the plan to exact yearly instead of 
monthly reports on the financial situation of the Rand mines, on the ground 
that it would result in an increase of gambling.—General Lord Methuen 
was appointed to succeed Colonel Sir Matthew Nathan as governor of 
Natal 

INDIA.—Elections were held in December for the enlarged viceroy’s 
council. By the new arrangement, the council consists of 370 members 
instead of the former 126, and 135 are elected as opposed to 39 under the 
old system; but any candidate for the viceroy’s or provincial councils may 
be disqualified if the government concerned holds that his election would 
be prejudicial to public interests.—The Imperial Council met on January 
26. Lord Minto, the viceroy, presided. He declared that representative 
government in the western sense was not applicable to India; he reviewed 
the changes and advances, which he said were due to the educational sys- 
tem introduced by the British; and he proposed several reforms: first, a 
council of princes or their representatives, acting in conjunction with the 
Imperial Council; second, additional provincial councils; and third, the 
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prolongation of the term of the budget. The Imperial Council passed a 
press bill on February 28, designed to suppress anarchistic literature, and 
requiring the newspapers and job-printers to deposit a sum of money with 
the government to be forfeited in case of the conviction of the depositor of 
any attempt to incite murder, sedition ef.—Some disaffection among the 
native troops was noticed in January in connection with the Bengal agita- 
tion.—The Hindoos of Bengal in April declared a boycott against all 
Mohammedan traders who would not join the revolutionary movement. 
The editor of Swarajya was sentenced to ten years’ transportation for print- 
ing seditious articles.—Rioting in Bastar, a feudatory state in the central 
provinces, was suppressed in February. 

OTHER DEPENDENCIES.—The royal West Indian commission, con- 
stituted for the purpose of bringing Canada and the West Indies into 
closer commercial relations, visited Jamaica in February and recommended 
the grant of substantial subsidies for maintaining a fast and frequent steam- 
ship service between Kingston and Halifax. 


V. CONTINENTAL EUROPE 


FRANCE.—Parliament debated a number of important measures in view 
of the approaching general elections. The budget of M. Cochéry, min- 
ister of Finance, providing for additional expenditure for army and navy 
and for old-age pensions, to be met by an income-tax and by higher taxes 
on inheritances, automobiles, tobacco and liquors, was discussed by the 
Deputies during February and March; but final action was postponed until 
the next session.—The Old Age Pensions bill passed the Senate on March 22 
by a vote of 280 to 3, with amendments which were accepted by the Depu- 
ties on April 1. The new law, which goes into effect on January 1, 1911, 
prescribes that laborers at the age of sixty-five are to receive a vente, cal- 
culated upon their obligatory contributions, plus a fixed viagére or annuity 
from the state; laborers at the age of fifty-five may claim the renfe on a 
proportionately reduced scale, without the viagére ; the obligatory contribu- 
tion of a man is nine francs annually; of a woman, six francs; and of a 
boy under eighteen, four and one-half francs; every wage-earner who re- 
ceives a pension must have been employed at least thirty years. The law 
was expected to cost the government $100,000,000 annually.—On April 1 
the Chamber of Deputies authorized Admiral Boué de Lapeyrére, minister 
of Marine, to begin immediately the construction of two of the seven battle- 
ships voted in the naval program of 1910. The Chamber postponed until 
next session the discussion of the great project of an organic naval law sub- 
mitted by the minister of marine.—An innovation in the army was decided 
upon, despite Socialist opposition, by which native troops would be organized 
in Algeria and West Africa to replace French troops. A bill was under 
consideration to weed criminals out of the army.—The Catholic agitation 
against the government was increased by the school question, the trial of 
several bishops and the Duez scandal. In November MM. Aulard and 
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Debidour, authors of a book condemned for Catholic students, began suit 
for damages against the archbishop of Paris, and other authors took similar 
action. On December 5, M. Barthou, minister of Justice, instructed the 
public prosecutor at Grenoble to begin action against a local priest for plac- 
ing a communal school under an interdict. On January 11, bills were 
introduced into Parliament to increase the government's powers in the 
matter, to introduce state control in Catholic and other private schools, and 
to substitute the state for teachers as defendant in suits brought against 
them by Catholic parents’ associations. Cardinal Lucon, archbishop of 
Rheims, defended himself in January in a suit brought by the Public School 
Teachers’ Association on the ground that he had merely warned Catholic 
parents that the religious training of their children might be endangered by 
the text-books prescribed by the government for the public schools, but he 
was condemned to pay a fine of $100 and costs. On the other hand, a 
similar case against the archbishop of Nancy was dismissed. These suits 
were practically lost sight of, however, in the discovery of enormous defal- 
cations of M. Duez, who was one of the commissioners in charge of liqui- 
dating the church property under the Separation Act. It was stated that 
less than six million dollars had been received by the state from lands esti- 
mated to be worth over two hundred millions. The opposition endeavored 
to make political capital out of the episode, but M. Briand guaranteed a 
thorough investigation, and the Chamber in March voted confidence in the 
ministry.—The Paris Improvement bill (see last REcoRD, p. 754) passed 
the Chamber on December 28 by a majority of over 300.—The Senate in 
February debated electoral reform, including a secret ballot and propor- 
tional representation.—A plan was arranged in February, whereby dele- 
gates from government employees’ unions are to consult with the minister 
of Labor at least once in two months.—A strike on the Western Railway 
was threatened in March and April.—The Senate on March 1 approved a 
bill for the codification of workingmen’s laws.—The Socialist Congress, 
held at Nimes in February, voted to leave to the district federations the 
choice of candidates in the next elections. The session was characterized 
by a bitter struggle between the followers of M. Jaurés and M. Hervé on 
the question of approving the government's proposal of old-age pensions. 
M. Jaurés, who favored such endorsement, carried the day by a vote of 
193 to 156. M. Hervé subsequently announced his withdrawal from the 
party. During the week of February 26, M. Hervé was sentenced to four 
years’ imprisonment for having justified in an editorial in his paper, Za 
Guerre Sociale, the action of an afache in slaying a policeman.—The gen- 
eral parliamentary elections began on April 24. Early reports indicated 
that the Radical 4/oc was returned with only slight losses. The main 
issues were the struggle between the government and the clergy over 
education, the budget of M. Cochéry with its new taxes, the old-age 
pensions, proportional representation, the secret ballot and naval reform. 
M. Briand opened the campaign on April 10 at Saint-Chamond, Loire, in 











386 POLITICAL SCIENCE QUARTERLY [VoL. XXV 


a speech which was interrupted by anarchist and revolutionary groups, 
who broke the windows of the hall and fired revolvers. One interesting 
feature of the campaign was the active participation of women at Paris in 
the interest of equal suffrage. 

GERMANY.—The new Reichstag was opened on November 30. The 
speech from the throne asked that the law providing for the creation of a 
workmen's, widows’ and orphans’ insurance from the wheat tax be not 
operative until April 1, 1911, and that the colonial governments be re- 
formed. Count Stolberg-Wernigerode was elected president. The Con- 
servative-Clerical 4/oc assured the chancellor of their continued support.— 
On December 16 the three radical liberal groups issued a draft of a plan 
to unite into one party, to be known as the Deutsche Fretsinnige Volks- 
parte ; this union to be consummated at a general convention in 1912 with 
a platform comprising gradual reduction of the tariff, restriction of the 
privileges of large landowners, graduated taxation on property and lega- 
cies, electoral reforms and a ministry responsible to the Reichstag. These 
groups have at present fifty representatives in Parliament.—The naval 
budget showed an increase of seven million dollars. Plans for a new naval 
base at Briinsbuttel, at the western end of the Kaiser Wilhelm canal, were 
completed in February and work was at once begun. It was reported that 
the canal would be considerably enlarged and the new base would rank 
with Kiel in importance.—The secretary of the imperial Treasury stated 
before the Reichstag in March that the deficit was $44,500,000. He 
doubted whether returns from the new taxes levied in 1909 could be ac- 
curately estimated before 1912.—A bill to create a trust of all the potash 
mines in the country under the auspices of the imperial government was 
laid before the Bundesrath in January by the Prussian government.— 
An Increment Tax bill, providing for the readjustment of the rival claims 
of the empire and the local authorities in taxation, was adopted by 
the Bundesrath in April and presented to the Reichstag. Under it, 
taxation is to be divided into three parts, 50 per cent for the empire, 
40 for the local authorities and 1o for costs of collection.—On Janu- 
ary 11, the emperor opened the Prussian Diet. Proposed legislation 
included a bill for electoral reform and a measure to counteract the ten- 
dency of the laboring class to desert the farming districts. The budget of 
Prussia showed a deficit of $23,000,000, due chiefly to an increase in the 
salaries of government employees. On February 10, Herr Bethmann- 
Hollweg, the imperial chancellor, as Prussian prime minister introduced 
the long-heralded Franchise bill, by the terms of which the three-class sys- 
tem itself, whereby the electors are grouped according to the amount of 
taxes they pay, was retained, but officials and other members of the edu- 
cated class were to be placed in the first and second classes irrespective of 
the amount of their taxes. The bill also provided for direct instead of indi- 
rect voting. The measure was anything but satisfactory to the reformers, 
the Radicals and Socialists. From February 13 to March 16, when the bill 
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was passed without substantial amendment, serious riots occurred through- 
out Prussia and, on account of the influence of the Prussian franchise on 
politics in the Reichstag, elsewhere in the empire. Demonstrations, organ- 
ized by the Socialists, took place at Berlin, Halle, Frankfurt, Kénigsberg 
and Kiel, and there was some bloodshed. The Poles protested in Febru- 
ary against the dismissal of petty officers because they voted for Polish 
candidates. The chancellor replied that all officials must uphold Prussia’s 
Polish policy. —A tax-reform measure was carried in the Bavarian Diet in 
December, against the united opposition of the Social Democrats.—Tax re- 
form was the most important question confronting the Baden Diet.—The 
government of Mecklenburg, as a result of liberal agitation, laid before the 
people late in November a plan for a constitution. The draft, although 
very undemocratic, might have been accepted by the people had not the 
Ritterschaft rejected it as too liberal by a vote of 36 to 7. 
AUSTRIA-HUNGARY .—The government of Austria negotiated in 
March a loan of $37,000,000. The death of Dr. Carl Lueger, the Christian 
Socialist leader and burgomaster of Vienna, was attended in March by 
general mourning throughout the empire.—In Hungary, the cabinet crisis 
(see last RECORD, p. 755), has become chronic. The emperor-king has 
found it impossible to form a ministry committed to the maintenance of 
the present relations between Austria and Hungary and commanding the 
support of a majority in Parliament. Dr. Weckerle, the former premier, 
announced in November that he would accept office only on the following 
platform: perpetuation of the Magyar hegemony over the Slavs, electoral 
reform on the basis of democratic principles, introduction of the Hun- 
garian language in military affairs and a compromise of the bank difficul- 
ties. M. Kossuth made the admission of Separatists to the cabinet and the 
realization of electoral reforms conditions for his acceptance of office. On 
January 4, Dr. de Lukacs was appointed premier and undertook to form a 
cabinet of moderates, but was badly received at Buda-Pesth and a week 
later resigned. Count Khuen Hedervary succeeded him, Dr. de Lukacs 
accepting the portfolio of Finance, and Count Tisza, with what remained of 
the old Liberty Party, agreeing to support him. The new premier presented 
his cabinet to Parliament on January 24, announcing a program of concili- 
ation toward Austria and Croatia, universal suffrage and reform of local 
administration in Hungary. The majority of the Chamber, consisting of 
the Justh, Kossuth and Clerical parties, resolved to oppose the ministry, 
whereas the Andrassy or Constitutional party decided to maintain an atti- 
tude of friendly neutrality. Count Khuen Hedervary suspended the sitting 
of Parliament until March 4 and appealed to the country to form a National 
Labor party which would back up his program. On March 22, unable to 
make headway against the opposition groups, he dissolved the Chamber by 
royal decree. His act was the signal for a riotous outbreak, in which both 
the premier and Count Serenyi, minister of Agriculture, were struck by 
flying ink-wells and their heads cut open. On March 25, Representative 
Polonyi was arrested and charged with chief responsibility for the brutal 
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scenes. It was thought that the episode might create a popular reaction in 
favor of Count Khuen Hedervary's government.—The fundamental statutes 
for Bosnia and Herzegovina were promulgated at Vienna on February 22. 

ITALY.—At the reopening of Parliament on November 18, the govern- 
ment presented a plan for the reduction of indirect taxation, chiefly as re- 
garded sugar, the loss of revenue being offset by a progressive income tax. 
It was also proposed that railway employees should participate in the divi- 
dends of the state-owned railways. The first of these measures was 
opposed by the extreme Conservatives and the extreme Radicals with such 
success that the Giolitti cabinet resigned on December 2. By the 12th, 
Baron Sidney Sonnino, who was premier in 1906, had succeeded in form- 
ing a new coalition cabinet, including Count Guicciardini as minister of 
Foreig Affairs; General Spingardi, of War; Admiral Bettalo, of Marine; 
and Signor Sciolojo, of Worship and Justice. Baron Sonnino announced 
his program of encouraging education, creating departments of labor and 
railways and maintaining the Triple Alliance. The premier asked for a 
postponement of the discussion of the Ship Subsidy bill and showed the im- 
possibility of lightening the general burden of taxation in view of the 
serious and urgent needs of the state and the bad financial conditions. A 
bill passed the Chamber in February by 181 votes to 94, providing for the 
unification of all marine services and for the transfer to the ministry of 
Marine of all questions relating to the sea, such as mercantile shipping, 
protection of fishing efc. The premier further outlined his plans to the 
Deputies on February 11: he desired to devote six million dollars to sub- 
sidize Italian shipping ; to build railway stations and to aid in the devel- 
opment of villages and cities destroyed by earthquake; to establish a co- 
éperative bank for wage-earners with an initial capital of three millions; 
to make stringent rules for the control of foreigners doing business in the 
kingdom ; to reduce the term of compulsory military service from three to 
two years; and to take energetic steps to decrease the illiteracy of the 
people. The opposition to the Ship Subsidy bill (see last REcorD, p. 755) 
wrecked the Sonnino cabinet on March 21. Signor Luigi Luzzatti, minister 
of Agriculture in the Sonnino cabinet, was then chosen premier, with the 
marquis of San Giuliano as minister of Foreign Affairs and with practically 
every group in the chamber except Republicans and Socialists represented 
in the cabinet. It was generally believed that on account of the Radical 
contingent, Signor Sacchi as minister of Public Works and Signor Credaro as 
minister of Public Instruction, anti-clericalism would be a part of the new 
government's program.—A meeting of some fifty deputies was held in 
December to support proportional representation and other electoral 
reforms. It was decided to carry on propaganda in Parliament and in the 
press.—A terrible traffic in child slaves was brought to light in December. 
Official inquiry revealed the existence of a system under which children 
of the poor were bought in the Italian country districts and drafted into 
southern France to work in the glass foundries. The minister of the In- 
terior drew the attention of all the prefects of the kingdom to the matter. 
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RUSSIA.—After disposing of the agrarian bills about the middle of 
November, the Duma adopted the proposal of a special commission to 
reéstablish the system of elective justices of the peace, which was intro- 
duced in 1864 but repealed in 1889 in favor of the communal courts. The 
Octobrists introduced a bill to take away the power of the political police 
in the preliminary examination of political suspects. Army and navy 
questions occupied a great deal of the Duma’s attention. In December 
special grants of sixty million dollars were voted for the purpose of army 
reorganization. Appropriations were made for airships, and a bill was 
passed providing for the military training of the inhabitants of the Amur 
and Primorsk regions. Full control of the army departments was to be 
concentrated,in the hands of the minister of War. The naval committee, 
on the other hand, recommended that no further naval appropriations be 
made until sweeping reforms had been effected in the Admiralty. The 
budget committee of the Duma struck a severe blow at the Siberian exile 
system in March by cutting to $34,500 the appropriation for carrying on 
that department. An opposition bill to abolish the death penalty was re- 
ported upon adversely because it was ‘‘ outside the competence of Parlia- 
ment,” and also because it was doubtful if the death penalty should be 
abolished in Russia. M. Guchkoff, the Octobrist leader, was elected presi- 
dent of the Duma late in March. He announced that the most pressing 
need was a national defence measure, which would involve the expendi- 
ture within ten years of $650,000,000, of which nearly one-half would be 
required for ship building and a naval base near Kronstadt.—Several of the 
most important acts of the Duma, such as those relating to religious free- 
dom, the conditional sentence, the reorganization of the courts and land 
tenure, were held up by the Council of the Empire. By April, Premier 
Stolypin had not been able to break the deadlock.—On November 17, the 
Finnish Diet refused the military appropriation bill and rejected the pro- 
posal to restrict its power over military matters. As a result it was dis- 
solved the following day by imperial decree. General F. A. Seyn, the 
“most hated man in Finland,’’ was appointed to succeed General Boeck- 
man as governor-general, and Grand Duke Nicholaievitch, the tsar’s 
cousin, assumed charge of civil affairs. The Russo-Finnish Commission 
on the relations of the grand-duchy to the empire (see last RECORD, p. 
756) recommended in December, by a strictly national vote of six to five, 
that the Finnish constitution be reduced to a provincial autonomy, and that 
for imperial purposes the province of Finland send five representatives to 
the Duma and one to the Council of the Empire. The Finnish elections 
held in February showed a clear majority for the Agrarian and Socialist 
parties; and the Old Finns, who favored a compromise with Russia, lost 
six seats. The Diet openedon March 1 and reélected Judge Svinhufvid 
president. The Russo-Finnish bill was denounced as illegal and was sent 
to committee in April.—The Duma passed a bill in January annexing half 
the Polish provinces of Siedlitz and Lublin to the empire. This was urged 
several years previously by the late procurator of the Holy Synod, Pobie- 
donostief, who sought to strengthen the Greek Orthodox church in those 
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provinces.—On November 16, by an order of the minister of Justice, the 
number of Jewish students permitted to enter the legal profession was re- 
duced from 50 to 35 per cent within the pale, and from 30 to 20 per cent 
outside the pale. 

THE BALEKAN STATES.—In Turkey Parliament was opened on 
November 14 by the sultan. Hilma Pasha, the grand vizier, read the 
speech from the throne. A deficit of $22,500,000 was shown. The minis- 
try announced its intention of urging a naval program jnvolving the ex- 
penditure of a hundred million dollars in the next seven years. Distrust 
of the cabinet on the part of the Young Turks led to its resignation on 
December 28. Hakki Bey, the ambassador to Italy, accepted the office of 
grand vizier and formed a new cabinet.—In Greece, the Military League, 
in control of the political situation, forced the subservient Boule to enact 
a series of measures. The increase of four million dollars in the budget, 
chiefly for army purposes, was to be met by an inheritance tax and a 
graduated income tax, which, as gradually increased, was to permit event- 
ually the removal of the taxes on vineyards and plough animals. By the 
army bill, compulsory military training was decreed for every man at the 
age of nineteen for three months’ service every year. In December, the 
harbor dues on foreign shipping and the tax on mineral oil were increased. 
Meanwhile an element of unrest among the younger officers in the Military 
League was developing against their superiors and against the new budget. 
In January, M. Venezelo, the prominent Cretan politician, visited Athens 
and coéperated with the League officials in prevailing upon the king to 
give his assent to the convocation of a National Assembly to revise the 
constitution. A new ministry under M, Stephen Dragoumis was formed on 
February 1 to carry out this purpose, It was decided to adjourn the Boule, 
until the new government could revise the legislative program of its prede- 
cessors, and in the autumn to convene the National Assembly. A decree 
of general amnesty, embracing Commander Tibaldos and other naval 
officers who took part in the mutiny of October 29, was signed on February 
8. The voluntary dissolution of the Military League was announced in 
April.—The Bulgarian deficit was placed at $15,200,000. The Sobranye 
sanctioned in December a German loan to be spent on improvement of 
harbors and extension of railways. Several Macedonian chiefs were de- 
ported for causing disturbances.—Premier Bratiano of Roumania was 
attacked by a discharged railway employee in December and was slightly 
wounded. 

OTHER EUROPEAN STATES.—In the Norwegian general elections, 
held in November, the fusion of the Liberals and the Right carried 63 
seats; the Left or government, 47; and the Socialists, 11. Women voted 
for the first time, a large majority in the towns but only a few in the country 
districts. The new railway from Bergen to Christiania was opened in No- 
vember by the king.—At the opening of the Swedish Riksdag on January 
17, King Gustav referred to the strike of last summer and asked the rep- 
resentatives to work out a measure to prevent strikes.—The special com- 
mittee of the Danish Folkething charged with the investigation of official 
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corruption, recommended in December by a majority vote that MM. Chris- 
tensen and Berg be arraigned before a state tribunal and tried on the charge 
of complicity in Alberti’s frauds. The Folkething adopted the report.— 
The government of the Netherlands in January withdrew its proposal for 
a thirty-per-cent increase of the tariff.— King Leopold II of Belgium died 
on December 17 and was succeeded by his nephew, AlbertI. By the new 
army bill (see last RECORD, p. 758), which was passed on December 10 by 
the Deputies and later by the Senate, the peace strength was fixed at 42,800 
men. On February 17, the Congo budget was passed by the Deputies by 
79 votes to 40. The ministry submitted a long list of reforms for the 
Congo; the gradual introduction within the next two years of ‘open door” 
principles; natives to be allowed to pay taxes in money ; rubber forests to 
be replanted by the state; sleeping sickness to be fought; enforced por- 
terage to be suppressed; schools to be opened.—M. Robert Comtesse was 
elected on December 17 president of the Swiss Confederation for the year 
1910.—A demonstration in favor of constitutional government occurred in 
Monaco on March 7, and the prince appointed a commission to draw up 
a constitution.—The Spanish municipal elections on December 12 showed 
gains for the Liberals and Republicans and losses for the Conservatives. 
The Republicans secured twenty-five of the fifty seats at Madrid. In the 
same month, the government urged the grant of greater powers to munic- 
ipalities, and announced that it would open negotiations with the Vatican 
in order to secure a revision of the concordat of 1851. Growing dissatis- 
faction with the government's weakness and with its delay in bringing revo- 
lutionary leaders to trial was said to be the reason for the downfall in 
March of the ministry of Sefior Moret y Prendergast. Sefior Canalejas 
formed a Radical-Liberal government with strong anti-clerical leanings. 


Vi. AFRICA AND ASIA 


EGYPT.—The premier was assassinated on February Ig by a student, 
who stated that the dependence of the khedive’s government on the British 
was the reason for his deed. A new cabinet was formed with Mohammed 
Said Bey as premier. 

ABYSSINIA —The death of Menelik and the accession of his grandson, 
Prince Lidji Jeassu, was reported in November. 

PERSIA.—The government experienced great difficulty in dealing with 
the financial situation. Added to differences between the Mejliss and the 
ministry were the popular agitation against Russian occupation, the bit- 
terly zntransigeant attitude of the clergy toward the trial of constitutional 
government, and the insistence on the part of foreign bankers on an An- 
glo-Russian guaranty and the supervision of Persian finances by foreign 
officials. 

CHINA.—An imperial decree of January 30 denied the petition recently 
submitted by the representatives of the provincial assemblies who had 
come to Pekin, asking for the immediate establishment of a parliament, 
and reaffirmed the original plan to inaugurate full constitutional govern- 
ment in nine years. The government in January opened several Man- 
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churian towns to international trade.—A mutiny among the troops of the 
the viceroy of Canton was suppressed in February with a loss of 500 killed. 
In the same month a recrudescence of the anti-dynastic agitation was re- 
ported in southern Tokien, and in April anti-foreign and anti-Christian 
demonstrations occurred at Chang-Sha. The imperial officials dis- 
played energy in suppressing these-movements.—The government sent 
an expedition into Tibet in February to compel the Dalai Lama, the head 
of the Lamaist hierarchy, to govern in accordance with orders from Pekin, 
Lhasa, the capital city, was occupied on February 22, and the Dalai Lama 
fled to India. The Chinese announced their intention’ of making the ad- 
ministration of the country purely Chinese. 

JAPAN.—Marquis Katsura, the premier and minister of Finance, pre- 
sented the budget estimates for 1910-11 tothe Imperial Diet on January 25, 
The ordinary revenue was estimated at $244,000,000 and the extraordinary 
at $22,500,000; ordinary expenditure at $210,000 000 and extraordinary at 
$56,500,000. Early in February a political crisis was threatened on account 
of the opposition of the Unionist party to the land tax, but a compromise 
was effected whereby the government agreed to reduce the tax eight per 
cent, involving a total of $4,000;000, and also to increase official salaries 
by one-sixth. A special four-per-cent domestic loan of $50,000,000 was ne- 
gotiated to cover the deficit. Under these conditions, the budget was adopted 
in February.—In the lower House, on February 24, Baron Komura, min- 
ister of Foreign Affairs, explained the proposal to allow aliens in Japan to 
own land in case the countries from which they come grant the same priv- 
ilege to Japanese.—A scandal was unearthed in March in the Yokosuka 
naval arsenal, involving losses of at least half a million dollars. Twenty 
officials were arrested. The influential newspaper, Michi Nichi Shimbun, 
was outspoken'in its charges of corruption in the War Department. 

KOREA.—An anti-Japanese outbreak occurred in January at South 
Phongan in which the rioters murdered the Korean and Japanese officials 
and burned all the government buildings. The mob was later dispersed 
by soldiers. The young Korean who assassinated Prince Ito at Harbin in 
October was found guilty in February and was sentenced to death. 

[For colonies and dependencies in Africa and Asia, see the United 
States, the British Empire and the other European states, supra. | 


C. H. Hayes. 
E. M., Salr. 








